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AMERICAN LAW REVIEW. 


JANUARY-FEBRUARY, 1905. 


THE OLD LAW OF REAL PROPERTY AS MODIFIED 
IN THIS COUNTRY. 


* Laws descend like an inherited disease * * * from gen- 
eration to generation.’? — Mephistopheles in Faust. 


In a former article in this Review, I attempted to give some 
account of the historical development of the law, and of the 
result of that development as existing in the American law of 
to-day. Ialso treated generally of the modifications undergone 
by the English law in its immigration to this country; and 
among the general results summed up at the end of the article 
it was stated, that theold law of real property — as distinguished 
from the equitable doctrine — has, in its technical parts, been 
wholly abrogated. Which may be somewhat more accurately 
stated in the proposition: That in the American law as now 
existing, nothing of the old English doctrine of real estate sur- 
vives, except, first, the terms in which it was expressed, — which 
still remain of indispensable use in connection with the 
statutory provisions and equitable doctrines by which it has been 
abrogated or supplanted, —and secondly, the purely rational 
principles embodied in it. These in their nature are immuta- 
ble and eternal, and can, therefore, neither be abrogated nor 
become obsolete. In the present article I propose to demon- 
strate, and also to illustrate this proposition; and for this pur- 
pose will take, as our starting-point, the law as given in the 
Commentaries of Blackstone; which may be taken as a sufli- 
ciently accurate, though meager, expression of the law as it 

VOL. XXXIX. 


| 
| 
| 
| 
| 
| 


2 39 AMERICAN LAW REVIEW. 


stood at the time of the emigration; —or, to be specific, at 
the date of the settlement of Virginia in 1607, the fourth year 
of James I. 

In attempting this adventure, I have in view two objects: 
The one to suggest the necessity of an adequate elementary exposi- 
ition of the law of real property as it now stands, stripped of 
obsolete and extraneous matter, — which, to the great reproach 
of American jurists, still remains a desideratum; the other, to 
supply —so far as in a review article I may — this necessity, 
and thus to remove from the path of the student the almost 
insurmountable obstacles that oppose his entrance into, what 
Coke calls, ** the gladsome light of jurisprudence.’’ Nor is he 
wrong in thus calling it; for the fact is that the study of the 
law rightly pursued is not only the chief in human interest, of 
all the studies dealing with the nature and life of man, and the 
most susceptible of exact and scientific treatment, but also the 
most attractive to those who with the intelligence to appreciate 
it have at heart the future of civilization and the welfare of 
mankind. We may add also with Burke, that the law is not 
only < one of the first and noblest of human sciences’’ but that 
it is *¢ a science which does more to quicken and invigorate the 
understanding than all others put together.’’ 

The former object is alluded to merely as incidental to the 
latter, and with regard to it, it will be sufficient to refer to what is 
said on the subject by Judge Dillon in the work cited in the note.! 


1 “The Laws and Jurisprudence of 
England and America” (pp. 240-1). 
‘©The law of real property in this 
country ought to be assimilated as 
near as possible to the law of personal 
property, and * * * it is practic- 
able to emancipate it from all the perni- 
cious consequences of tenure, whether 
existing at common law, or growing 
out of the doctrine of uses, and to 
make it as simple and easily under- 
stood as the law concerning person- 
alty. * * * It is owing simply to 
the inertia and conservatism of our 
bar that it is willing to let this great 
department of the law remain in its 


present condition,— chaotic, uncer- 
tain, complex, and abounding in sub- 
tleties and refinements. * * * Let 
us at length have deliverance from the 
remaining vestiges of the bondage of 
the Norman conqueror.’”? The only 
attempt I know of to effect the object 
proposed by the author, is to be found 
in Field’s ‘‘ Civil Code,’’ and the cor- 
responding sections of the Civil Code 
of California; where the principles 
applying to property generally are 
first treated of, and afterwards the 
peculiar principles applying to each 
kind, respectively. 
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As to the second — which will constitute the principal part of 
my task—TI write in view of the fact that the student is ordi- 
narily set to the study of the Commentaries as an Jnstitute of 
the existing law; whereas he should understand that he is 
engaged merely with rules of the old law now generally obso- 
lete; and hence, not so much with the law, as with its 
history, or, we may say, its antiquities, as a Propaedeutic to 
the study of the law. I write, therefore, with a view to givethe 
student a guide by which to discern how little the Commentaries 
have to do with the existing law; and what I shall have to 
say may, therefore, be regarded merely as a commentary on 
Blackstone’s exposition of the doctrine of real property, — with 
a view of showing its relation to the existing law, and to a 
rational scheme of legal education. In prosecuting this task, it 
will be necessary, with reference to the several changes in the 
law that have taken place since Blackstone’s time, to refer to 
the law previously existing, and this with due regard to brevity 
and perspicuity will be a difficult task. But what I shall have 
to say will, I hope, be readily understood by reference to the 
corresponding parts of Blackstone’s work. 

It is observed by Blackstone, in treating of the subject of 
Tenures, that ‘* the obsolete doctrines of our law are frequently 
the foundation upon which what remains is erected; ”’ and it 
has been said, also: ‘*The principles of the feudal law are so 
interwoven with our jurisprudence, that there is no removing 
them without destroying the whole texture.’’' But neither 
proposition is tenable. 

As to the first, it is not true that the law can be said to be 
founded (in any legitimate sense of the term) on its obsolete 
doctrines. These, indeed, are often so connected with the 
living parts of the law, that without some knowledge of them, 
the latter — as expressed in current books and reports — cannot 
always be understood, —as e. g. many of the rules of equity, 
without understanding the technical rules of the law which they 
were ordained to supplement or subvert. But this is a defect in 
the mere form of the law, and may be corrected by a more scien- 
tific expression of the law. For the obsolete parts of the law are 


12 Bl. C. 44, and note to p. 78, Sharswood’s ed. 
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not to be likened to the foundation of a structure, but rather to 
the dead wood in a tree over which the living tissue has grown. 
They may, therefore, be readily removed, leaving only some 
traces behind them. 

Nor is it true that these elements cannot be removed * with- 
out destroying the whole texture.”’ On the contrary, where 
competent hands can be found, they can, — and to prevent the 
infection of the healthy parts of the law — should be exercised. 
So that—to substitute for Blackstone’s, another comparison — 
we may say of obsolete doctrines that have become implicated 
with the living law, that like the diseased parts of the human 
structure, they call for the use of the surgeon’s knife. So, 
also, to continue the comparison, the law, so long as it retains 
its vital force, has in itself, like a healthy animal, a vis medica- 
trix, which sooner or later throws off its diseased parts; and 
hence, as we have said, the development of the law — whether 
taking place spontaneously, or by conscious human intervention — 
consists, in its essential nature, in the development of its 
rational principles, and in the consequent eradication of its 


arbitrary and irrational elements.! 


-1 This is nowhere more strikingly 
illustrated than with regard to the old 
law of real property; whose archaic 
parts, though still regarded as part of 
the law, are with increasing rapidity 
fading from the minds of the present 
generation. For despite the profound, 
comprehensive, and accurate man- 
ner in which this law has been ex- 
pounded by the older writers, and 
especially by Coke, and by the courts, 
the task of acquiring even a moderate 
knowledge of it is so great, that prob- 
ably there is no student of the present 
day who would be willing to attempt 
its mastery; nor would he find it to 
his profit to do so. Nor, having 
achieved an adequate knowledge of it, 
could he, without continued and un- 
due application, retainit. For as we 
are told by Coke: ‘* He that at length 
by these means shall attain to be 
learned, when he shall leave them off 


quite, for his gain, or his ease, soon 
shall he (I warrant him) lose a great 
part of his learning; therefore as I 
allow not to the student any discon- 
tinuance at all (for he shall lose more. 
in a month than he shall recover in 
many) so do I commend perseverance 
to all.’”? 1 Coke’s Reports, Pref. 
XXVIII. Hence, it would be wholly 
impraccicable for the student, unless 
by neglect of his proper work, to ac- 
quire, or if acquired to retain, a toler- 
able knowledge of this part of the old 
common law. It was indeed natural 
to the lawyers of past generations to 
value highly the learning they had with 
so much toil acquired, and hence, to 
recommend to the student a diligent 
prosecution of the studies to which 
they had applied themselves. But 
fortunately their advice has been 
without effect; and if we except a few 
survivors from past generations, there 
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It is, nevertheless, true, that the old law is so connected with 
the new, that the latter, or rather the books in which it is 
expounded, cannot always be understood without some knowl- 
edge of the former. It is, therefore, an important question to 
determine the extent to which it should be studied; —a ques- 
tion that admits of several answers depending upon the existing 
state of the law.with regard to form, and the stage at which the 
student may havejarrived in his studies. As to the present form 
of the law, it is to be admitted that, owing to many reasons on 
which we have touched, it is in an intolerably and unprecedently 
chaotic state; which, however, it isto be hoped may be rectified. 
As to the student in the earlier part of his studies, to him, a 
practical knowledge of the living law must always be the para- 
mount consideration, and hence, his attention should be directed 
to the obsolete and antiquated parts of the law to the extent 
only that may enable him to understand the terms he is com- 
pelled to use, and the books he has to read. As to the notion 
that without a more complete knowledge of obsolete rules than 
is here recommended, the reason of the law cannot be under- 
stood, that is altogether fallacious. For the only justification 
for a rule of law, apart from statute or custom, is reason; and 
without this, the rule must be regarded as jus singulare. 
Hence, if in some antiquated custom, or obsolete principle, we 
discover the reason of an existing rule, this is no longer a 
reason recognized in jurisprudence; whose maxim is: Cessante 
ratione legis cessat ipsa lec. Nor can there be any more effective 
means of debauching the mental and moral, or jural integrity of 
the student, than to teach him to be satisfied with the sufficiency 
of such a reason. 

With these general observations, we proceed to a more de- 
tailed examination of the old doctrine of the law of real prop- 


is hardly to be found in America, or, 
perhaps, in England, any one who has 
attained to — or, at least, who has re- 
tained what, three generations ago, 
would have been regarded as evena 
decent knowledge of the old law of 
real property. Nor is this to be re- 
gretted. Rather it is to be attributed 


to the healthy natural repugnan ce of 
the average mind to antiquated 
and comparatively profitless studies. 
Which, in turn, may be regarded as 
one of the most efficacious elements 
of the vis medicatrix of the law, of 
which I have spoken. 
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erty, as expounded by Blackstone: This is considered by him — 
after touching upon the division of things, into real and per- 
sonal — under four general heads, namely: (1) Of Incorporeal 
Hereditaments; (2) Of Tenures; (3) Of Estates in Lands; 
and (4) Of Titles. We will first consider his ‘+ Division of 
Things,’ and afterwards his principal topics. 


BLACKSTONE’S DIVISION OF THINGS. 


‘* Things, we are told by Blackstone, are by the law of 
England distributed into two kinds: things real and things 
personal. Things real are such as are permanent, fixed, and 
immovable, which cannot be carried out of their place; as lands 
and tenements; things personal are goods, money, and all 
other movables, which may attend the owner’s person wher- 
ever he thinks proper to go;’’ and it is added: ‘+ Things real 
are usually said to consist of lands, tenements, or heredita- 
ments; ’’ by which —as appears from the sequel —is meant, 
that the terms of the proposition are convertible, and that all 
lands, tenements and hereditaments ”’ are things real.’’! But 
these definitions are inaccurate in several particulars: ‘¢ First, 
the division of things into real and personal, does not precisely 
correspond to the original division of things into immovable and 
movable, but has a technical meaning; and, accordingly, some 
movable things are regarded as real or immovable, and 
the converse, and incorporeal things,— which cannot be 
said to be either movable or the contrary —are classed 
sometimes as real, sometimes as personal; secondly, it is 
implied that this division of things, (which is of but 
recent introduction, ) corresponds to an ancient division of 
the law, by which things were divided into ‘lands, tenements 
and hereditaments,’’ and such as were neither of these; and 
thirdly (as a corollary), that all hereditaments are things real. 
But, in fact, the old division of things was into: ‘* lands or 
tenements’’ (corresponding to things real), and ‘* goods and 
chaltels’’ (i. e. ** things personal’’); or we may say, using the 
larger of the former terms and the more appropriate of the 


1 C. 15. 


Aur 
d 
6. XUM 


OLD LAW OF REAL PROPERTY AS MODIFIED. 7 


latter, into tenements and chattels On the other hand, the divi- 
sion implied in the term, hereditaments —i. e. between things 
‘sheritable’’ and non-heritable’’— was a division, not of 
things, but of interests or estates in things, corresponding to 
the division between ‘‘real and _ personal property,’ or 
‘sestate.’’ Nor do the two divisions precisely correspond. For, 
on the one hand, all interests in land less than freehold are 
classed as chattels, or non-heritables; as are also certain here- 
ditaments,—such as annuities and corrodies, and — unless, to use 
a technical expression, they ‘* savor of the realty ’’— offices, 
dignities (or titles) and franchises. And on the other, certain 
chattels are classed with realty; —as e.g. heirlooms, fixtures, 
etc.! Hence, Blackstone is in error, in regarding all heredita- 
ments as things real; or all things real, as hereditaments.? 


(1) IncorrorraL 


The subject of things real is treated of by Blackstone under 
the following heads: ‘* First, (as to) their several sorts or 
kinds; secondly, the tenures by which they may be holden; 
thirdly, the estates which may be had in them; and fourthly, 
the title to them, and the manner of acquiring and losing it.’’ ® 
Under the first of these heads, is treated, not only the division 
of things real into corporeal, and incorporeal hereditaments, but 
also the subject of incorporeal hereditaments itself. These, as 
we have seen, he erroneously regards as a species of things 
real; — thus including under the latter term, annuities, and 
corodies, and also offices, dignities and franchises, even when 
not savoring of the realty. But these, as we have explained, 
were under the English law regarded as personalty, and, still 
continue — so far as known to our law — to be so regarded. 
Of the several species of incorporeal hereditaments treated of 
by the author, advowsons, tithes and dignities are unknown to 
our law; nor are offices regarded as things subject to property, 


1 Co. Lit. 2a, 19-20; 2 Bl. C. 40, n, rate inheritances,” is inaccurately cited 
and authorities cited. by Blackstone as though referring to 

2 It should be observed, that in ‘things corporate, whether real or per- 
support of this position, a passage of sonal.’? 2 Bl. C. 20; Co. Lit. 19-20. 
Coke’s which refers only to ‘‘corpo- 3 2 Bi. C. 16, 


8 39 AMERICAN LAW REVIEW. 


except in the qualified sense that the interest of the incumbent 
in an office is to be regarded as a property right. ‘* Rights of 
Common are (also) little known or used in this country, and 
probably do not exist in any of the northern or western parts 
of the United States, which have been settled since the revolu- 
tion.’’ But this is to be understood, not of the possibility of 
such rights existing, but of the lack of instances of their occur- 
rence.! ents for more than limited terms of years are also 
unknown to the modern American law, and are, therefore, in all 
cases regarded as personal property. Nor are they — or rather 
the obligations to pay them, distinguishable in their nature 
from other choses in action arising ex contractu. There 
remains, therefore, of the ten species of incorporeal heredita- 
ments treated of by Blackstone, only ways, and (when savor- 
ing of the realty) franchises; which,— and commons if we 
assume them to exist—are regarded in our law as easements 
and servitudes, and are treated of under that head in the text 
books and decisions. This class of rights, including many 
others than those mentioned, constitutes one of the most impor- 
tant topics of the law, and the term used to denote them, ‘* ease- 
ments,’’ or ‘‘ servitudes,’’ may therefore be regarded as having 
displaced the more ancient term which may, therefore, with the 
old learning on the subject, be conveniently regarded as obsolete. 


It should be added, that the significance of the term, heredita- 


ment, in the English law, rested wholly upon the distinction 
made as to the succession of property, under which real prop- 
erty, and certain personal property,—as annuities, etc.,— 
went, on the death of the owner, to the heir, and were, 
therefore, called hereditaments; while the chattels, gener- 
ally went to the administrator. But this distinction is no longer 
recognized by our law, which agrees in this with the civil law; 
under which, the heir succeeded to all the property of the 


decedent, real and personal, without distinction. Hence all 


kinds of property, whether real or personal, now come within 
the definition of hereditaments; and, if we choose to retain so 
barbarous a word, may be so called. It remains to be added that 


1 2 Kent’s Com. 404 and cases cited in note. 
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easements or servitudes, are in reality simply rights or interests in 
lands, not differing in essential nature from what are called 
estates in land. But it has been found or thought to be con- 
venient to regard those having the larger right as owners of the 
land, and the owner of the easement as having ‘ a real right in 
another’s things ’’ (jus in re aliena) .! 


(2) OF tHe Doctrine or Tenures. 


The term, fenure, involves two notions: the one, that of 
land owned by one man, and held by another, — or, we may 
say, that of landiord and tenant; the other, that of an 
obligation of the tenant to the landlord to render to him 
some service, in the form of rent or otherwise, as the condition 
of his holding. Tenure may, therefore, be defined as con- 
sisting in the continued performance of this obligation; — 
or, perhaps better, as consisting in the condition or conditions 
on which the tenant holds his lands: —as e. g. in the ordinary 
case of landlord and tenant, where the ¢enure or condition of the 
tenant’s holding is the payment of the stipulated rent. This 
application of the term fenure to the modern relation of landlord 
and tenant, though unusual, is not improper; nor, indeed, in 
strict propriety, can it be applied to any other kind of relation. 
But in our law, the term is, in fact, never used in this connec- 
tion, but is applied, (in its technical sense, ) exclusively, to lands 
held in absolute ownership, or, as we say, having regard to the 
whole title of estate, (which by a bold fiction is supposed to 
endure from the Conquest to the end of the world,) in fee sim- 
ple. This apparently improper use of the term is explained by 
the distinction, (referred to in the note supra,) between the 
dominium directum and the dominium utile; or, as it may be 
expressed in English, betweea the absolute, and the usufructuary 
ownership; according to which the king or other lord was re- 
garded as the owner of the land, and the actual owner merely as 


1 Mackeldy’s Rom. Law, 3302. In Dominium Directum and Dominium 
the same way, a distinction was made Utile; as to which see /d., § 326, and 
in the Roman, and afterwardsin the n. 3, and Spence’s Eq Jur. 28, 31-3, 
Feudal law and in our own, between 135. 


XUM 
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atenant.' This, if not a mere fiction when originally intro- 
duced —as seems to be the opinion of Blackstone — soon be- 
came such, but nevertheless served, to vindicate the grammati- 
cal propriety of this use of the term, fenure, and also as a 
foundation for the doctrine of tenures introduced by the Con- 
queror, or afterwards developed by the lawyers.? 

Of the two kinds of tenements enumerated by Bracton * 
(frank tenement and villenage), the latter has never had 
place in our law. And of the two kinds of ‘* frank tene- 
ment’’ (knight-service and free socage), the former was not 
introduced into this country; and in England was abolished by 
statute, with all its incidents, in the reign of Charles LI., 
‘sand * * * all sorts of tenures held by the king, or others, 
(with some immaterial exceptions) turned into free and common 
socage.’* This was, in effect, to abolish all tenures, and to 
convert all titles from feudal into allodial.® It would seem 
therefore, to follow, that the doctrine of tenures no longer con- 
stitutes part of the law; and this — except in the qualified sense 


I have explained, — is now in fact the case. 


reason why the student should, 


13K. C. 487. 

2 «Tn consequence of thischange,’’ 
says Blackstone, ‘‘it became a funda- 
mental maxim and necessary principle 
(though in reality a mere fiction) of 
our English tenures: ‘That the king 
is the universal lord and original pro- 
prietor of all the lands in his king- 
dom; and that no man doth or can 
possess any part of it, but what has 
mediately or immediately been de- 
rived as a gift from him to be held 
upon feudal services.’ For (as is fur- 
ther said by the commentator) this 
being the real case in pure original 
and proper feuds, other nations who 
‘adopted this system were obliged to 
act upon the same supposition, as a 
substruction and foundation of their 
new polity, though the fact was indeed 
far otherwise. And indeed, by thus 
consenting to the introduction of 


Nor is there any 
in the elementary part of his 


feudal tenures, our English ancestors 
probably meant no more than to put 
the kingdom in a state of defense by 
establishing a military system; and 
to oblige themselves (in respect of 
their lands) to maintain the king’s 
title and territories, with equal vigor 
and fealty, as if (the italics are Black- 
stone’s) they had received their lands 
from his bounty upon these express 
conditions, as pure, proper, bene- 
ficiary feudatories.”” (2 Bl. C. 51); 
Which is but to say, with regard to 
lands held in fee simple, that tenures 
(in the proper sense of the term), have 
never existed in England; but quasi 
tenures only. 

5 Cited 2 BI. C. 61. 

42 Bl. C. 77-8, and notes. 

53 Kent’s C. 488, 514; 2 Bl. C. 
(Sharswood’s ed.), 77-8, n. 1.) 
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course, be troubled with it. It is, indeed, said by Blackstone: 
‘‘ Though our property is allodial, yet feudal tenures may be 
said to exist among us in their consequences and the qualities 
which they originally imparted to estates; as, for instance, in 
precluding every limitation founded on anabeyance of the fee.’’! 
But this is as though to say, that things continue to exist in 
their effects, or men to live in the consequences of their acts; 
which, in a metaphorical sense, is, in this case, unfortunately, 
true. 


(35) Or Estates Lanp. 


The subject of estates or interests in land are treated of 
by our author under three heads: ‘ first, with regard to the 
quantity of interest which. the tenant has in the tenement; 
secondly, with regard to the fime at which that quantity 
of interest is to be enjoyed; and (thirdly with regard to 
the number and connexions of the tenants.’’ Under the jirst 
head, the subjects treated of are: Estates of freehold, embrac- 


ing estates in fee simple, in tail, and for life; and estates 
for years; under the second, estates in possession, and in 
expectancy, — the latter including remainders, executory 
devises, and reversions; under the ¢hird, estates in severalty, 
joint tenancy and tenancy in common. 

Of the subjects treated of by the author under his first’ 
head, estates in tail no longer exist with us and I know of 
no reason why the student — beyond mastering the definition 
of the term—should trouble himself with them, unless it 
be that otherwise he may fail in his examinations. The 
doctrine of estates for years has also been essentially modified 
in this country, by statutory provisions limiting the terms for 
which leases can be made; — thus abolishing leases for long 
terms, as for a thousand years, and the like, and the intricate 
learning based upon them. With regard to estates of freehold, 
generally, the rule that such estates can be conveyed only by 
livery of seisin has been abolished; as also the rule that the 
word ‘* heirs ’’ is necessary to convey a fee, and that where the 


12 Bi. C. 78, n. 
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word is omitted, a life estate only will pass; and also the famous 
rule in Shelley's case. Estates by the curtesy and in dower are 
also abolished in many, if not most ofthe States; and in all, the 
estate of ‘‘ tenant in tail ’’ after possibility of issue extinct; so 
also of estates by ‘* statute merchant,’’ or ‘* statute staple ”’ 
and by ‘‘ elegit.’’ Nor ure ‘* copyhold estates’’ known to us. 
So of estates upon condition, including base fees, nothing of 
the old law remains that cannot be more conveniently studied 
under the general head of ‘* Conditions in Contracts:’’ under 
which the subject is more adequately treated by modern writers. 

Under the second head, the principal subject treated is the 
famous doctrine of remainders, once the most intricate, and also 
one of the most extensive, branches of the law. This doctrine 


had its origin in the necessity of evading the rule that a freehold 


estate could be conveyed only by livery of seisin; from which 
it followed that such an estate could not be created to commence 
in futuro; whence resulted the contrivance of remainders. 
Hence in the case of wills, to which the former rule, and conse- 
quently the latter did not apply, estates to commence in futuro 
were permitted, under the name of executory devises; and now 
both rules having been generally abrogated by statute, they may 
be also created, without the interposition of a particular estate, 
by deed. The doctrine of remainders, therefore, still remains to 
us, but the necessity giving occasion for its invention no longer 
exists, and consequently its use has departed. And hence, the 
learning upon the subject has become, if not obsolete, at least 
obsolescent.? 

Of the doctrine of reversions, it may be said, it still remains 
to us, but stripped of its technicalities. As the law now stands, 
it is sufficiently expressed, for the purposes of the student, in 
the first paragraph of the brief section of the Commentaries 
devoted to the subject; the remainder of which may he regarded 
as obsolete.? 


1 For myself, in the course of early days, have I ever known a law- 
nearly half a ceutury’s practice, I yer to whom Fearne on Remainders 
have never had occasion to use what (the Euclid of the doctrine) has been to 
little I have known on the subject. any considerable extent familiar. 
Nor, unless among the students of 22 Bi. C. 175-7. 
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Of the subject treated of under the third head, estates in. 
coparcenary are no longer distinguishable from estates in com- 
mon. Joint tenancy still remains, but is restricted to cases of 
grants or devises to trustees or executors, or to cases where the 
interest conveyed or devised is expressly declared to be joint. 
Otherwise all estates or interests that at common law would 
have been estates in joint tenancy are now estates in common. 


(4) Or Tittxs. 


It remains to consider the subject of Title; which term, 
as ordinarily used by lawyers, denotes simply an interest, — 
i. e., a right, —in a thing; or, in the present connection, in 
land.!. Hence there may be several titles to the same land ; — 
as, e. g., in case of remitler, ‘* where a man hath two titles to 
lands or tenements, viz.: one amore ancient title, and another a 
more later title; ’’? or as when the /egal, and the equitable title 
are vested in different persons. But the word is also commonly 
used as referring to the transaction or event by which title is 
acquired, and hence is also defined as consisting in such transac- 

tion or act; —as e. g. by Coke: ‘* Titulus est, justa causa possi- 
dendi quod nostrum est, and signifieth the meanes whereby a 
man cometh to—i. e. acquires—land, as * * * by 
fine, or by feoffment. etc.;’’ or as when we speak of 
title by deed,”’ or by occupancy,”’ or ‘* by prescription.’ 
It would seem, therefore, that the term, éitle, is used in 
two senses, closely related, though distinguishable: in the one 
it denotes a right in land; in the other, the act or other event 
by which the right is acquired; which may be an act or event of 


original acquisition, but is most commonly a transaction or act of 
transfer. 


1 It is also used as denoting merely 2 Co. Lit. 3,4, 5,6. But this sense of 
a claim of right,—as e. g. by Coke, the term may in the present connec- 
who says: ‘Legally this word (title)» tion, be disregarded. 

includeth a right also * * * and 2 Lit., Sec. 650. 

* * * js the more general word; 3 2 Co. Lit., Jd. This definition is 
for every right is a title, but every adopted by Blackstone, though some- 
title is not such a right for which an what differently, and perhaps less 
action lieth; ’? — or, we may say, omit- accurately expressed. 2 C.195. 

ting the qualification, is not a right. 
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, In the brief chapter of the Commentaries with which the 

treatment of the subject of ‘+ Title’’ begins (Ch. XIII.) the 
word is apparently used in the former sense; in the remaining 
chapters in the latter. Or, at least the nature of the subjects 
treated of in these chapters, may be best conceived as coming 
under the latter definition. 

Of Titles regarded as Rights: In the chapter cited, the 
author treats of certain distinctions anciently made between 
more or less perfect titles; which are (besides the title of mere 
possession, or occupancy, here introduced by Blackstone): (1) 
The right of possession (jus possessionis); (2) the right of 
property (jus proprietatis) ; and (3) the right of property and 
of possession (anciently called jus duplicatum or droit droit).+ 
But these distinctions are founded on the differences between 
the several real actions, and may be more conveniently consid- 
ered in connection with that subject. It will be sufficient here 
to say, that with the abolition of real actions, and other changes 
in the law, they have altogether lost their significance. 

Of Legal and Equitable Titles: There is, however, a more 
fundamental distinction between titles or rights in lands, which, 
as still existing in our law, must be understood by the student. 
This is the distinction between the legal, and the equitable 
title; which so permeates the law that without a thorough 
mastery of its significance, no part of the law of real property 
can be understood, nor its effect be appreciated. With regard to 
this, we have explained, the English law in the time of Black- 
stone consisted of two separate systems of actions and of rights, 
called law and equity. These were administered by different 
judicatures, and were unrelated, except, first, in having a com- 
mon source of jurisdiction, and a common end (which was the 
administration of justice), and, secondly, in the peculiar nature 
of equity as being supplementary to, and corrective of the law. 
From this results the distinction made in our law between the 
two kinds of rights, or (wi.-n speaking of property) ¢iéles, called 
respectively, legal and equitable, —the former being the rights 
recognized by the courts of law; the latter, those recognized by 
the courts of equity. These, when concurring in the same sub- 


1 Co. Lit. 266a. 
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ject, may be vested respectively in different owners ;— as e. g. in 
the case of choses in action, which at common law were unas- 
signable, and hence, if assigned, remained the property of the 
assignor; but were in equity regarded as the property of the 
assignee, and his rights therein enforced; or as in the case 
of land held by the Jegal owner in trust for another, 
or others,—whether upon .an express, or a_ resulting, 
trust. In such cases, the equitable, is the paramount rule in 
ultimately determining the right or title; and hence, regard- 
ing the law as a whole, and having in view the ultimate result, 
the /egal right is a quasi right only ; — being indeed regarded 
as a right in the courts of law, but not in equity, the para- 
mount jurisdiction; — where the equitable, is regarded as the 
true title, and the /ega/ title, as non-existent, otherwise than as 
a mere instrumentality for effectuating the rights of the true 
owner. 

It is with trusts in land only, that we are now concerned, and 
of these it will be sufficient to observe,—as explained by 
Blackstone: ! that under the name of uses, they were introduced 
into the English law at an early date, and soon came into such 
general use that a great portion of the lands of the kingdom 
were held by the legal owners in trust for or ‘*to the use of ”’ 
others; and that these uses, or equitable titles in lands, were | 
not subject to the technical rules of conveyancing applying to | 
legal titles, but could be transferred, by deed or parol, without | 
livery of seisin, or by will; neither of which was permissible 
at law. It is, therefore, only in a qualified sense, that the old 
law of real property can be said, even in Blackstone’s time, to 
have been the law. It was part of the law only, the remain- 
ing part being equity, which furnished the ultimate rule of 
decision, and thus to a large extent neutralized and in effect 
supplanted it. To this extent, therefore, it was in fact not law, 
but quasi law only. 

Of Titles as Modes of Transfer: Under the head of ‘ Title 
to Things Real,’’ Blackstone (except in the brief chapter re- 
ferred to) treats exclusively of titles as modes of transfer; 


1 2 Bl. C. 827, et seq. 
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or, in his own language, of ‘‘the several manners in 
which * * * the right of property may be reciprocally 
lost and acquired, * * * (or) transferred from one man 
to xnother.”’ Titles (in this sense) are considered by him under 
two heads, namely: Title by Descent; and Title by Purchase. 
Titles by Purchase are again divided into: (1) Title by Es- 
cheat; (2) Title by Occupancy; (3) Title by Prescription; 
(4) Title by Forfeiture; and (5) Title by Alienation; and the 
last, again, into (1) Alienation by Deed; (2) By Matter of 
Record; (3) By Special Custom; (4) By Devise.' 

Of these subjects, the old law of descents, or the technical 
part of it, has been wholly superseded in most, if not all of the 
States by statutory regulations; and this is also true of the law 
of escheats and forfeitures, and of alienation by matter of record, 
by special custom, and by devise. The subjects of occupancy 
and of prescription still remain important topics of the law, but 
are more adequately treated by modern writers; and, in some 
cases, are provided for by statutory regulations. With regard, 
therefore, to the several subjects last enumerated, the old law 
as expressed by Blackstone, may be regarded as practically ob- 
solete. Nor is it so complicated with the new law, that it can 
throw any light upon the latter, or furnish any assistance in its 
acquisition. Ultimately, as matter of historical interest, what 
is said on the Commentaries on these subjects, should be read 
by those who desire to be something more than mere practition- 
ers; but to the student in his elementary studies it would only 
serve as an embarrassment. It remains, therefore, only to con- 
sider the subject of conveyancing. As to this matter, the old 
law has also been almost wholly superseded by the new; which, 


1 Or the division may be graphi- By Purchase. 
cally exhibited as in the following (1) By Escheat. 
table: —italicizing the several species (2) By Occupancy. 
of title, as to which the old law, as (3) By Prescription. 
expounded by Blackstone may (as (4) By Forfeiture. 
presently explained) be now regarded (5) By Alienation. 
as obsolete; — leaving us to consider (1) By Deed. 
only the remaining head of ‘ Aliena- (2) By Matter of Record. 
tion by Deed.” (3) By Special Custom. 
Title: (4) By Devise. 


By Descent. 
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(leaving out of view some regulations as to proof or acknowl- 
edgment, and recording, and some other matters which need 
not now be considered,) may be regarded as summed up in the 
simple proposition that the conveyance of land must be in writ- 
ing. So that nothing more is now required to make a transfer 
of land effectual, than that it shall be expressed in writing, and 
the writing delivered. But the old law is, in this regard, so in- 
timately implicated with the new, that to the student, some ac- 
quaintance with it is necessary in order that he may be able to 
understand the text-books and decisions; and the subject will, 
therefore, require some brief consideration. 

Of Common Law Conveyances: Conveyances are divided by 
Blackstone into: ‘* Conveyances at Common Law ;’’ and ‘* such 
as receive their force and effect by virtue of the Statute of Uses.”’ 
The former will be first considered. As to these, it may be said 
that the provisions of the common law, in its original state, 
were sufficiently simple: — the rule being, simply, that freehold 
estates in lands or incorporeal hereditaments, could be conveyed 
only by livery of seisin. +* Nam feudum sine investitura nullo 
modo constitui potuit;’’ and an estate \was only perfect, when, 
as the author of Fleta expresses it in our law, ‘* fit juris et 
seisinae conjunctio.’’! This rule applied equally to feoffments 
and to gifts of lands; between which there was no difference 
except that the former applied to conveyances in fee simple, the 
latter to conveyances in fee tail. But the rule did not apply to 
incorporeal hereditaments, of which livery was impracticable, 
and which were, therefore, said ‘‘to lie in grant.’’ Nor 
(whether from the beginning, or at a later period is not clear), 
did it apply to ‘exchanges’? —or mutual grants of equal 
jnterests in consideration the one of the other; or to ‘* parti- 
tions’’ between coparceners, or, in later times, between joint 
tenants or tenants in common; or to deeds of ‘* release,’’ 
confirmation ’’ or ** surrender.”’ ? 

Of Lease and Release: Of these exceptional modes of con- ~ 


1 2 Bl. C. 311. 2 2 Bl. C. 323-6. 
VOL. XXXIX. 2 
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veyancing, the only one of general importance was that of 
release; which, in conjunction with a previous lease for years 
made for the purpose, was used to evade the necessity of 
livery, and, in the reign of Edward IV., became a very com- 
mon mode of conveyance.! The expedient was, indeed, an 
awkward one, as it required an actual entry by the grantee 
under the lease to give the release validity. But this incon- 
venience was removed, and livery of seisin, in this and other 
cases, dispensed with, by the new system of conveyancing 
taking effect under the Stat. 27, Henry VIII., ch. 10, commonly 
known as the ** Statute of Uses’’ or ** the statute for transfer- 
ring uses into possession; ’’ by which system (which will be 
next considered), the old system of conveyancing was entirely 
revolutionized. 

Conveyances Operating Under the Statute of Uses: The 
nature of uses or trusts has already been explained, but the 
student will do well to read with care, and thoroughly to master, 
Blackstone’s brief, but admirably clear and satisfactory exposi- 
tion of the subject.?, This will serve not only to explain the 
nature of the several conveyances we are now to consider, but 
also to introduce the student to the subject of trusts; which 
still remains one of the most important and interesting, as well 
as extensive, topics of the law. But for our present purposes, 
it will be sufficient to state the provisions of the statute, and to 
explain their effect upon the modes of conveyancing. The pro- 
visions of the statute, so far as material, are, that ‘* when any 
person shall be seised of lands, efc., to the use, confidence, or trust 
of any other person or body politic, the person or corporation 
entitled to the use in fee-simple, fee-tail, for life or otherwise, 
shall from thenceforth stand and be seised or possessed of the 
lands, e¢c., of and in the like estates as they have in the use, trust, 
or confidence; and that the estate of the person so seised to uses 
shall be deemed to be in him or them that have the use, in such 
quality, manner, form and condition as they had before in the 
use.’? On which Blackstone remarks: ‘‘ The statute thus exe- 


1 1 Spence’s Eq. Jur. 16. 22. pp. 327-3387. 
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cutes the use, as our lawyers term it; that is it conveys the pos- 
session (or seisin) to the use, and transfers the use into posses- 
sion; thereby making cestui que use complete owner of the 
lands and tenements as well at law as in equity.’’' The 
statute was intended merely to abolish uses and trusts; —in 
which object it failed. But it can be readily seen that, though 
not so intended, it could be made available for purposes of con- 
veyancing. For to make it effectual for that purpose all that was 
necessary was the creation of an estate, either of freehold or for 
years, in one to the use of, or in trust for another; which could 
be effected either by conveyance, or by way of resulting use, —as 
by agreement to convey, or to stand seized to uses; and there- 
upon, — it is said — ‘‘ the statute executes at once the estates,’” 
and the usee or cestui que trust ** having thus acquired the use, 
is thereby put at once into corporal possession of the land, with- 
out ever seeing it, by a kind of parliamentary magic.”’ 

Bargain and Sale: Thus e.g. if one makes a bargain and 
sale of land, for a pecuniary consideration, to another, he 
becomes thereby in equity, a trustee for, or seized to the use of 
the bargainee; and thereupon the statute completes the pur- 
chase and vests the title in the latter. In this way, the neces- 
sity of livery was avoided, and deeds of bargain and sale became 
a common mode of conveyance. But at the same parliament, 
it being foreseen that such conveyances would be made, it was 
enacted ‘* that such bargain and sales should not inure to pass a 
Freehold, unless the sume be made by indenture, and enrolled 
within six months in one of the courts of Westminster Hall, or 
with the custos rotulorum of the county;’’ and to evade this . 
provision another mode of conveyance was invented or rather 
adapted to the occasion, namely, that of lease and release ; 
which in England ‘* became the most common of any.”’ 

Lease and [elease: Conveyances by lease and release, as we 
have explained, were in use before the statute, but were subject 
to the inconvenience that actual entry by the lessee upon the 
land leased was necessary to give the release effect. But now 
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a bargain and sale of land for a term of years could be made, 
upon which the legal title and possession would, by force of the 
statute, immediately pass to the lessee; and thus actual 
entry by the lessee was unnecessary. Nor was this effect 
of the statute of uses in any way affected by the later 
statute requiring indenture and enrollment, which applied, 
only to freehold estates. Hence an effective release could be 
made to the lessee, and the land thus conveyed to him, without 
livery of seisin, or enrollment, and without the necessity of 
entry by the lessee; and thereupon a release would be effective 
to vest in the lessee an estate in fee. _ 

Covenant to Stand Seized to Uses: Another species of con- 
veyance under the statute was by covenant to stand seized to 
uses; which, however, applied only to covenants made ‘ in con- 
sideration of blood or marriage.’’ Upon the execution of such 
a covenant by one seized of lands, a trust arose in favor of the 
covenantee, whichthe statute at once executed. There are some 
other kinds of conveyances under the statute mentioned by 
Blackstone, but these are not of sufficient interest to require 
special remark.! 

We have thus touched upon the principal changes that have 
taken place in the law of real property since the time of Black- 
stone. Also, as far as my limits of space permitted, I have 
aimed to indicate the general principles of, that law as then and 
now existing. In prosecuting these objects, I have confined my 
attention to Blackstone’s exposition of the subject. But this, it 
is to be understood, is but an epitome of the law, and beyond 
this lies the bulk of the old law of realty, consisting of the 
detailed elaboration and application of the principles expounded 
by Blackstone, with their numerous and important modifications, 
as expounded by Coke, Cruise, Fearne, and other approved 
writers; and this has almost altogether fallen into desuetude. 

The result of our review, has thus been, I hope,-to verify the 
thesis I set out to establish, namely: That of the old English 
doctrine of real property, there remains to us only the technical 


1 2 Bl. C. 338-9. 
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terms, and the rational principles embodied in it. These — it 
has been observed — apply equally, with one or two obvious 
exceptions, to personal property; and our review therefore, also 
verifies the important suggestion of Judge Dillon — cited 
above— that the law of realty may be assimilated to, and made, 
‘¢ as simple and easily understood as the law of personality.’’ This 
indeed, has already been attempted, and to some extent accom- 
plished, by Mr. Field in Part I. of the proposed New York Civil 
Code; the subject of which is ‘‘ Property in General.’’ But 
unfortunately much of what is said in this part is unnecessarily 
repeated in Part Il.—which treats of Real or Immovable 
Property ;’’ while in Part II there is much that might have been 
relegated to the general part, or advantageously omitted.! 

In this connection it may be observed that Mr. Field’s work, 
regarded as an elementary treatise on the law, is one of remark- 
able ability; and in this respect, alike in what it proposes, and 
accomplishes, it stands alone. But as a code, it is altogether 
inadequate; and in this State, its only effect —in my opinion — 
has been to add an additional source of confusion to a subject 
already sufficiently complicated. To verify this opinion, in de- 
tail, would be out of place here; but the end may perhaps be 
effected by the general observation that this, and other proposed 
codes, are based on the fundamentally false proposition, that the 
law is a mere expression of the will of ‘« the sovereign power in 
the State,’’? or, as expressed in the California codes, ** of the- 
will of the supreme power of the State,’’ * and hence, that rights 
and obligations are mere creatures of that will. But if this 
could be assumed to be true, a code would operate, in effect, to 
repeal, as part of the law, justice, morality, and reason; and 
thus of these essential elements of a rational social life, would 
leave to us only such supplies as might be doled out to us by the- 
State legislatures. Whose political, and jural intelligence — to, 


1 This Code, with some alterations, others, the whole chapter on “ Pow- 
was adopted by the State of California ers” in Part II. was repealed. 
March 21, 1872; but at the next session 2N. Y. C. C., Secs. 2, 3, 4. 
of the legislature many important 3 Pol. C., Secs. 4466-8. 

changes were made; and, among 
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say nothing of the rectitude-of their motives — are not, accord- 
ing to common repute, of such high order as to qualify them for 
this divine function.! 


Los ANGELES, CALIFORNIA. 


1 Lam not, it will be understood, 
opposed to codification of the law, in 
what I conceive to be a proper sense 
of the term, but only to giving to codes 
any effect other than that of judicial 
authority. With this qualification, I 
think the necessity of codification is 
becoming daily more and more ap- 
parent. I therefore agree with Ben- 
tham, Austin and other codifiers in 
what they say as to the necessity of 
simplifying the law, and, generally as 
to the means by which this is to be 
effected. But I differ from them in 
entertaining the opinion that it would 
be disastrous to give to a general 
code (or as Bentham would say, a 
pannomium) the effect of a statute. 
The obstacles in the way of an ef- 
fective code are: that it is a work too 
great for the resources of a single 
State; that generally the State legis- 
latures lack the capacity and, appar- 
ently, even the will, adequately to 
perform the tasx; and finally, that, if 
effected by State legislation, the 
code — so far as it might prove effect- 
ive— would tend to segregate the 
law of the State from the general 
American law, and thus to destroy 
the uniformity of the latter, and the 
consequent unity of the national 
-conscience. From these considera- 
tions, it would seem, the task is one 
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that can be successfully performed by 
the Federal government only; whose 
resources are ample to employ for the 
task the best talent of the whole 
country, and, if deemed advisable, of 
other countries; and thus to secure 
the presence of the three elements 
of success, essential, according to 
Bacon, in all great undertakings: 
‘* Rightness of direction; multiplicity 
of labors; and amplitude of reward.’’ 
The superiority of such a code over 
others would consist: first, in the in- 
trinsic excellence of the work, if the 
means at the disposal of the govern- 


“ment should be judiciously used; 


secondly (with the same proviso) in 
that it would be an expression of the 
judgment of the general State as to the 
principles of justice, speaking through 
its most competent jurists; and, 
thirdly, in that it would not be a stat- 


_ute, or expression of its will; — for 


that, from the nature of the case, 
would be without force. Such a 
code, would, therefore, depend for 
its efficacy merely upon the greater 
or less authority of the codifiers; 
whose functions would be merely: 
Jus dicere non dare. Nor would it be 
permissible, in any case, to justify any 
of its provisions, — as in the case of 
legislative acts, — by the argument: 
Voluntas stet pro ratione. 


DISSENTING OPINIONS. 


DISSENTING OPINIONS.! 


The recent division of the United States Supreme Court in 
the ‘* Northern Securities Case,’’ has to no small extent re- 
awakened the old controversy respecting the value of dissenting 
opinions. The spectacle of the highest court in the land decid- 
ing a cause possessing the real — or fancied — importance which 
this one possessed, by a bare majority of one and in the face of 
a minority opinion based on reasoning which was far from 
faulty, has caused many to ask, is the dissenting opinion worth 
expression in such a case as this? 

The question is by no means a new one. Lawyers in practice 
ask it every day. The attorney who has found a case directly 
in point with his contention and then turns over a few pages 
and there finds that the decision was given by only a bare 
majority and in the face of a strong and forcible dissent, closes 
the volume with a bang of disgust and asks the question — 
what is the use of printing dissenting opinions? 

The student in the law school who is sent directly to the 
adjudicated case to find not only the enunciation of the legal 
principle but, what is more important, the reason upon which 
that principle is founded, often finds a strong and intensely 
logical dissent written there and he too asks the question — why 
should dissenting opinions be written at all ? 

In a paper read before the Greenwood Club at Kansas City 
some years ago, Mr. Henry Wollman— at that time a leading 
member of the Kansas City Bar—severely criticised the pre- 
vailing practice of publishing dissenting opinions. In his very 
excellent paper, Mr. Wollman gave utterance to practically all 
the important arguments in condemnation of the practice re- 
ferred to, and concluded by expressing it as his opinion that the 


1 A paper read before the Missouri J. U. D., Professor of Law, Univer- 
Bar Association by V. H. Roberts, sity of Missouri. 
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practice of writing dissents might safely be abolished. His ar- 
guments in condemnation of dissenting opinions, as analysis 
thereof will show, will.group themselves under one of the fol- 
lowing heads: — 

1. Such dissenting opinions are impotent to alter the declared 
decision of the court. 

2. Their effect is to open up for future litigation questions 
which the tribunal’s decision should have settled. 

3. Their further — and perhaps most pernicious — effect is 
to weaken the authority of the court in the esteem of the 
public. 

In inquiring into the true position which the dissenting opinion 
occupies in our jurisprudence, I shall have to ¢xamine the prop- 
vsitions above advanced. If these a are true, we 
doubtless have ample cause to urge the abolition of a practice 
which is or promises to become so dangerous. | I propose to ex- 
amine this question especially in the light of some of the great 
leading cases in which such dissents have made their presence 
felt, to ascertain so far as possible whether their influence has 
been dangerous or salutary. 

Is it essentially true that ‘‘ the dissenting opinion is like the 
small boy making faces at the big boy across the street whom he 
cannot whip?’’ It is doubtless safe to say that this will hold 
true of the average dissent found recorded in our reports. But 
a careful examination will readily show that in some very impor- 
tant cases, at least, the opinion of the dissenting judge has not 
been an entirely impotent expression of his judgment but has 
served either to correct eventually that which was an entirely mis- 
taken interpretation of the law or else has brought about a legis- 
lative enactment to remedy a majority decision which, while 
perhaps technically correct, was in spirit and all justice abso- 
lutely wrong. 

Of the first class I have mentioned is the crowning effort of 
Mr. Justice Miller’s judicial career, his masterly dissent in one 
of the first of the ‘* legal tender cases,’’ in Hepburn v. Griswold.1 
In that case the majority of the court decided that there was in 


1 8 Wall. 603. 
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the Federal Constitution no express or implied grant of power 
giving Congress the right to make any description of credit cur- 
rency a legal tender in payment of debts. Time forbids the 
careful analysis which the scholarly and exhaustive opinion deliv- 
ered by Mr. Justice Miller merits. Suffice it to say that with 
unanswerable logic and with a wealth of precedent and illustra- 
tion, he refuted every argument advanced by the majority. I 
believe that I am safe in asserting that for sound learning and 
careful reasoning, this dissenting opinion deserves to be ranked 
high among the great judicial utterances which have come from 
our Federal Bench. 

What was the effect of it all? When one year later the whole — 
**legal tender’’ question was ‘reopened in Knox v. Lee and 
Parker v. Davis,! the decision in Hepburn v. Griswold was 
squarely overruled and the broad interpretation of the powers of 
Congress enunciated in Mr. Justice Miller’s dissent was an- 
nounced as the decision of the court, thus overruling a narrow 
and mistaken construction and doubtless settling for all time the 
question of the power of Congress to emit credit currency. 

Reference may well be made here also to the two leading cases 
of Poindexter v. Greenhow,’ and Kring v. Missouri,’ in both of 
which the startling doctrines announced by the majority of the 
court were condemned by the bar generally and the dissenting 
opinions recognized in reason and in law as correct decisions of the 
questions involved. But the dissenting opinions were powerless 
to change the decision of the court? Yes, but not entirely 
valueless after all, since none but the judges themselves know 
how far the presence of these dissents served to check the 
enunciation of even more radicai decisions than those handed 
down. 

Of the second class of cases referred to, those in which the 
dissenting opinion succeeded in producing a legislative enact- 
ment declaring the doctrine laid down in the dissent to be the 
law for all future cases— of this class the most noted is the 
case of Chisholm v. Georgia.‘ It is entirely unnecessary for me 
to do more than refer to this case, for it is one with which every 
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lawyer and many laymen are familiar. Mr. Justice Iredell’s 
masterly dissent in that case may be found enunciated in the 
Eleventh Amendment to the Constitution. 

Illustrations of both classes of cases might be easily multiplied 
by reference to the reports of appellate decisions in our States. 
There is doubtless not a member of the bar in active practice 
who has not met —either in his practice or reading — a dissent- 
ing opinion which properly falls within one of the two classes 
which I have discussed. The point which, in this connection, I 
seek to emphasize is, that the wholesale charge of impotence of 
dissenting opinions is badly founded; that a careful study of 
English and American cases will furnish abundant refutation and 
prove that the well considered, scholarly and logical dissent does 
have an effect, either upon subsequent decisions, or in coloring 
or altering legislation. In such cases the well considered opin- 
ion of the dissenting judge is often the clarion voice of a whole 
people lifted in protest against laws which have either become 
obsolete or unjust. It is altogether too broad an assertion to 
declare that all dissenting opinions are impotent and futile. 
True enough, many — perhaps most—of them are wholly in- 
effective, and with respect to the given case in which they are 
delivered and the question therein at issue, all such opinions are 
perhaps wholly fruitless; the opinion of the majority is still the 
decision of the court. But, leaving the narrow circle of interests 
involved in the specific controversy, and looking farther than the 
immediate present, it must appear as true that dissenting opinions 
have had and still do have a pronounced effect in moulding judicial 
decision. Ofttimes they have forced the majority of the 
court to more sincere and painstaking effort to establish clearly 
that which they have decided and their presence, or the proba- 
bility that they would appear, has doubtless been no small 
factor in producing the splendid interpretations of law for 
which our American courts are justly famous. In more than a 
few cases, they have ‘‘smashed the closed windows of the 
judicial conference-chamber,’’ and have let in the sunlight of 
common sense and the fresh air of common justice. 

But again it is urged that the dissenting opinion is almost 
malum in se, inherently evil because it opens up for future 
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litigation questions which the tribunal’s decision should have 
settled for all time. Or, to put the proposition in another form, 
it is insisted that the decision should be that of the court and 
not of the judges as individuals. . 

It is unquestionably true that the maxim laid down by Lord 
Coke, ‘* Interest reipublicae ut sit finis litium’’ has a broader 
signification than that expressed in the statute of limitations or 
. in the law of estoppel. Truly the State should be deeply 
concerned that there be an end to litigation, that when a 
question is settled by a tribunal of last resort, it be settled for 
all time. But this proposition presupposes another, that the 
question must be settled right before it is settled for all time. 
If the cause at issue has been incorrectly decided, it is a greater 
matter of concern to the State, where such a system of juris- 
prudence obtains as in this land, that such error be rectified 
than that continued litigation shall cease. 

Judges are human and by no means infallible; in this country, 
at least, the doctrine that the court cannot err is as ragged a 
fabric as is that other, that the king can do no wrong. It is 
very often for the best interests of both the laity and the pro- 
fession that a question once decided be re-submitted and the 
force of a strong minority opinion will often go far toward 
arming a successful attack upon a weak, erroneous or vicious 
decision of the majority. When the time comes for the over- 
throw of a decision as weak and faulty as that of the majority 
in Kring v. Missouri, it will be the argument and learning con- 
tained in Mr. Justice Matthews’ scholarly dissent which will be 
the foundation upon which a correction of the Supreme Court’s 
manifest error will be built. Where it is plainly evident — as 
is often the case — that the majority has fallen into error, a 
suppression of the dissenting minority becomes nothing better 
than a suppression of the truth, furnishing a new lease of life 
to judicial mistake. 

Again, it is urged that the dissenting opinion weakens the 
authority of the court in the estimation of the people. If this 
proposition is true it is the strongest argument against the 
writing of dissents. Unless the foundation-pillars of the State 
are firmly imbedded in the respect and affection of the people, 
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the political structure will be a shaky thing at best. Bribery 
and corruption, incompetence and self-interest have for many 
years been commonly associated with the legislative and even 
the executive departments of our government, both State and 
national. The gravity of such a condition of things can impress 
itself upon no one more forcibly than upon the intelligent lawyer. 
But if we are troubled with grave fears of the future when we 
note the apathy of our people toward that which has been most 
fittingly termed ‘‘a conventional crime,’’ what will we say when 
the day comes when our people begin to believe that the judicial 
ermine too has been soiled, that our courts are corrupt and that 
justice is the subject of sale and barter? During the century 
and a quarter of the Republic’s history, our judiciary has man- 
aged to keep itself splendidly free from any serious or perma- 
nent suspicion of corruption and if the prevalence of dissenting 
opinions is to be construed by our people as a protest against 
the corruption of the majority, no one should be more active than 
the members of the bar to procure the abolition of dissents. 
But is it really true that such minority opinions produce suspi- 
cionsjof the honesty of the court and attack its authority before 
the people? 

As a matter of history, dissenting opinions have been the rule 
in practically all our courts since the birth of our national life. 
It is interesting in this connection, to note that the first opinion 
published in the reports of the United States Supreme Court isa 
dissenting opinion. During the first ten years of the court’s his- 
tory, the justices followed the old English custom and delivered 
their opinions seriatim; in nearly all the cases decided during 
those years will be found dissents. When Judge Marshall as- 
cended the bench in 1801, he succeeded in establishing what has 
been not inaptly termed ‘* an intellectual dictatorship ’’ over the 
court; thejdelivery of seriatim opinions was gradually abandoned 
and dissents became rare. The feelings of the bar with respect 
to this innovation may well be seen in a letter written by 
Thomas Jefferson to Ritchie, the publisher, in which he bitterly 
complains that under Marshall ** an opinion is huddled up in 
conclave, perhaps by a majority of one, delivered as if unani- 
mous, and with the silent acquiescence of lazy or timid asso- 
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ciates, by a crafty judge, who sophisticates the law to his own 
mind by aturn of his own reasoning.’’ Remembering that 
Jefferson’s criticism of Marshall was deeply colored by his per- 
sonal prejudice and that it was usually most hasty and unfair 
toward the great expounder of the Constitution, it is an 
excellent reflection of the feeling of his day toward any 
form of judicial activity which had in it the tendency to shut 
off the minority from an expression of their views, to browbeat 
them into silence and make the opinion of the bare majority 
appear to be the unanimous opinion of the whole bench. Look- 
ing over the early reports in the several States, we find that in 
them also dissenting opinions are rather the rule than the excep- 
tion. It is plainly evident that the public has been familiar 
with judicial dissents from the first days of our American judiciary 
and that such opinions were viewed with no alarm by either the 
profession or laity but rather that their pronounced absence at 
one period in the history of the Supreme Court aroused severe 
criticism and grave fear. In the light of the history of our 
judicial system it is far from correct to say that dissenting 
opinions, a familiarity with which had been inherited with the 
English common law, have produced a sense of insecurity in 
the minds of our people. 

As a matter of fact, our judicial reports are as so many sealed 
books to practically every layman. The public reads in its 
newspaper that a court has decided a certain questionin a certain 
way, and that suffices. Perhaps they even read that the decision 
was by a bare majority; but this causes but a temporary thought 
for the American citizen has an inherent and wholesome respect 
for majorities. 

It is not so much the presence of the dissenting opinion that 
produces suspicion in the minds of laymen as it is the reversal 
by a court of its own solemnly announced decree. It is this that 
causes the people to deplore the uncertainty of the law and even 
at times wonder if the judicial ermine has not been stained by 
the defilement of corruption. Unfortunately it is not always the 
dissenting opinion which produces such reversal; where, how- 
ever, there is a reversal of a decision which was originally 
accompanied by a strong dissenting opinion, I believe I am safe 
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in asserting that in such cases public criticism is never very 
violent or lasting. 

Wherein then lies the demerit of dissenting opinions, if indeed 
they have any demerit? A careful examination of this question 
has led me to the conclusion that the only serious objection 
which can be urged against the practice of publishing the 
opinions of minority judges is that the vast majority of such 
opinions are absolutely frivolous, delivered in cases of minor 
importance, badly considered or not considered at all and pro- 
ducing no more effect than to lumber up our reports, already 
overburdened, with the ideas of a judge whose chief glory seems 
to be to see his name in ‘‘immortal print,’’ or who invariably 
dissents if he is not given the opportunity of writing the court’s 
opinion, or who with an exaggerated sense of fear respecting 
the precedent which he believes the majority would establish — 
seeks to wash his hands of any responsibility connected there- 
with and ease his conscience by recording his objection. To 
these might also be added the class of judges who dissent simply 
for the sake of differing with their associates and out of ‘ un- 
adulterated cussedness.’’ In all these cases—and they consti- 
tute without doubt a large majority—dissenting opinions are 
absolutely worthless, perhaps even at times pernicious. 

It would be extremely interesting, did space permit, to ex- 
amine the reasons which dissenting judges have advanced for 
differing with their colleagues. One of the most dignified 
reasons given for a dissent is that delivered by Mr. Justice 
Pearce, of Maryland:! My convictions of the principles which 
should control the decision of this cause,’’ says Judge Pearce, 
‘sare so strong that I am constrained to dissent from the opinion 
of the court, though I am aware that dissenting opinions are 
very often, and sometimes correctly, regarded as idle, if not 
pernicious, work. Nevertheless they are sometimes justified, in 
order to relieve the dissenting judges from that imputation 
which, if unexplained, might appear to be merely captious differ- 
ence or obstinate adherence to individual opinion.’’ A dissent- 
ing opinion prefaced by such an introduction will never be wholly 
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without weight. But unfortunately such dignified reasons do 
not always move the minority in their expression of disagree- 
ment. 

The most common cause which urges judges to dissent is doubt- 
less the inherent fear that the majority is about to establish a 
dangerous precedent. They feel with Portia that, 


‘There is no power in Venice 
Can alter a decree established; 
’Twill be recorded for a precedent; 
And many an error, by the same example, 
Will rush into the State.” 


One cannot help but respect such a fear even though it may 
be wholly groundless; it indicates that the judge takes himself 
and his position seriously and argues strongly for his honesty 
and sincerity. A dissenting opinion produced by such a motive 
can hardly ever be frivolous. 

A writer in a recent law journal has ascertained that 63 per 
cent of the cases appealed are affirmed and that in 95 per cent of 
such cases the opinion of the court is unanimous. I confess that 
I am somewhat in doubt of the accuracy of these figures. 
Assuming, however, that they are correct, we need have little 
fear when only 37 per cent of the cases appealed are re- 
versed and in only jive per cent of these cases appealed is there 
a divided court. We shall be content to tolerate the idle and 
frivolous dissenting opinion in order to save the honest, logical 
and scholarly disagreement and will hesitate long before we will- 
ingly abolish that which serves to keep our courts within the 
bounds of reason and of law. 
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The very great part which the United States has played and 
will continue to play in the industrial development of Mexico 
makes the laws of that country a matter of interest tous. Per- 
haps with reference to no branch of their laws is this more true 
than with reference to their patent laws, for our capital is invested 
in lines of development in which patented machinery and patent 
processes constitute a very important element. A study of the 
more important features of the Mexican patent law which has 
just gone into force, will, therefore, interest a great many in 
this country. The features of the law to which special 
attention will be directed are those which differ most from our 
own patent laws. 

The law begins with a classification of those things which are 
patentable: (1) Anew industrial product. (2) The application 
of new means to obtain an industrial product or result. (3) 
The new application of known means to obtain an industrial 
product or result. 

It next declares that the following are not patentable: (1) A 
discovery or invention which simply consists in bringing to light 
or making evident something that already existed in nature, even 
though before the invention it was unknown to men. (2) 
Scientific principles or discoveries of a purely speculative nature. 
(3) Inventions or discoveries of which the exploitation may be 
contrary to prohibitive laws, the public safety or health, to 
decency or morality. (4) Chemical products; but new pro- 
cesses to obtain the same and new industrial applications there- 
for are patentable. 

If the holder of a foreign patent wishes to have the article or 
process patented in Mexico he must make application within 
twelve months of the granting of the application for a patent in 
the foreign country, unless otherwise provided by treaty between 
said country and Mexico. 
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When an application for a patent is filed accompanied by 
duplicate copies of a specification claim and drawing or draw- 
ings, the patent office will make a purely administrative exam- 
ination of the documents presented in order to ascertain whether 
they are complete and whether they satisfy the requirements of 
form laid down by the respective rules of practice. In conse- 
quence this examination ‘‘ will on no account turn upon the 
novelty or utility of the object sought to be patented nor upon 
the sufliciency, clearness, and exactness of the documents.’’ 
In this respect it will be noticed that the Mexican patent law 
differs radically from our own. For in this country the ques- 
tions of novelty, utility, etc., are questions for the patent office 
and not for the court. In other words the duties of our patent 
office officials, unlike those of the Mexican, are not simply min- 
isterial duties. but are partly discretionary or judicial in nature. 

If the patent office finds that the documents do not satisfy the 
requirements as to which it is competent to examine or that the 
object for which a patent is sought comes under the provision 
of Sec. III. naming those things which are not patentable, it 
will consider the documents as not having been presented, and 
will so notify the interested party. From this decision he may 
appeal within fifteen days to the district judges of the city of 
Mexico. The patent office is then given eight days in which 
to file a report with this tribunal. The report together with 
the complaint of the party interested is referred to the district 
attorney who is given three days to formulate his pleadings in 
behalf of the patent office. Should there be necessity for 
proofs, a period not exceeding ten days is granted therefor, 
and within three days more at the latest a hearing is had at 
which the court will listen to the contentions of the parties and 
will hand down a decision within five days. From this decision 
either party may appeal, within the unextendible period of five 
days, to the Circuit Court, which, after a single hearing, to be 
had at the latest within five days, will hand down its decision 
within five days more, sending a copy thereof to the patent 
otfice for enforcement. 

Thus within sixty days at the most an unfavorable decision of 
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portant case this would seem like ‘ railroading,’’ and does no 
doubt in some cases cause hardship. Whether or not these 
occasional hardships are more to be avoided than the long delays 
in our own system is a question about which there is some room 
for a difference of opinion. From the purely commercial point 
of view the Mexican system no doubt has a decided advantage. 

If in the opinion of the court there were no grounds for the 
opposition of the interested party to the decision of the patent 
office, a fine of from five to twenty-five dollars shall be imposed 
upon him. This is certainly a more or less effective way to 
discourage appeals. ‘ 

The legal date of a patent is the date of the legal presenta- 
tion, at the patent office, of the petition and documents which 
accompany it, and from that date it is supposed to have been 
granted and produces its legal effects, except as to patents 
granted in foreign countries. These when allowed in Mexico 
take effect from the date of their taking legal effect in the 
country of their issuance. 

Patents are granted for a term of twenty years counted from 
their legal date. There is a tax of five dollars for the first year 
and of thirty-five for the remaining nineteen years. Both sums 
to be paid before the expiration of the first year. A failure to 
comply with this requirement works a forfeiture of the patent. 
This provision seems strange to us who are unfamiliar with a 
tax upon patents. 

Concerning extensions, the provision is still more striking. 
The term of a patent may be extended for five years longer’ 
‘¢ within the discretion of the executive, subject to the payment 
of additional dues which said executive may see fit to fix.’’ 
If the patent is a profitable one, this would furnish an excellent 
opportunity upon the part of the executive. But executive 
powers of this sort are not rare upon the part of the executive, 
in Mexico. 

In the provision concerning exploitation we find a most inter- 
esting feature and one which is novel to us. ‘* Exploition of a 
patent is not obligatory; but if after the expiration of three 
years, counted from the legal date, it is not exploited industrially 
within the national territory, or if after the expiration of those 
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three years its exploitation has been suspended for more than three 
consecutive months the patent office may grant to third parties 
a license to effect said exploitation,’’ upon giving thirty days’ 
notice to the holder of the patent.’’ If the patentee questions 
the granting of the license by the patent office, he may appeal 
to either of the district judges of the city of Mexico within the 
unextendible period of eight days. During this period the 
effects of the administrative resolution granting the license 
shall not be suspended because the owner of the patent has 
appealed to judicial authority. The licensee is entitled to ex- 
ploit the patent at once without giving bond or complying with 
any other requirements than the terms of the license. 

The licensee must begin the exploitation of the patent within 
two months from the resolution of the patent office granting 
him the license, or from the date of the legal notification 
thereof if granted by the judicial authority, and must not sus- 
pend such exploitation for more than two consecutive months. 
One half the net earnings resulting to the licensee from the 
exploitation of the patent belong to the patentee, who is enti- 
tled to exercise vigilance over said exploitation and to demand 
judicially, if necessary, the payment of his share. 

In case the owner of the patent is absent or fails to present 
himself to enforce his rights, the licensee will be obliged to 
deposit every two months half of the profits in such bank or 
institution of credit as shall be designated to him by the patent 
office, to which he must make bimonthly reports. A failure to 
comply with this will cause a revocation of the license. The 
giving of false information renders the licensee liable to fine or 
imprisonment, or both at the discretion of the judge. 

Licenses granted by the patent office do not deprive the pat- 
entee of the right to exploit the invention himself or from 
granting this right to others. Thus the licensee and the pat- 
entee or his agents may be exploiting the same patented article 
at the same time. The idea of a patent is not an exclusive 
right to manufacture, sell, etc., as it is in the United States. 

The patentee is entitled to ask for the revocation of the 
license granted by the patent office when, after two years from 
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the granting of the license, he or any person in his name, shall 
be exploiting the patent industrially. 

And now comes what seems to usa remarkable provision: Art. 
38: ‘* A patent of invention may be expropriated by the Federal 
executive on the grounds of the public utility, causing the 
invention immediately to become public property, subject 
to the prior indemnification and to the same formalities provided 
by the law in force governing the expropriation of real estate, 
in so far as they are applicable.’’ This no doubt has its advan- 
tages but to us who have been in the habit of throwing the 
emphasis upon individual rights it appears like a great, if not 
dangerous, stretch of executive power. 

The latter part of the same article contains this special pro- 
vision: ‘* When the invention consists of a new weapon, war- 
like instrument, explosive, or, in general, any improvement in 
machines or munition of war, capable of being applied to the 
national defense, and which in the opinion of the Federal 
executive, ought to be utilized only by the national government, 
the expropriation effected with the same formalities as are men- 
tioned in the foregoing paragraph may include not only the pat- 
ent, but also the invention even though not yet patented, and 
in those cases the invention will not only become public property, 
but the government will become the exclusive owner both of it 
and of the patent when issued.”’ 

The right to bring action for the annulment of patents apper- 
tains to any one who considers himself aggrieved thereby, and to 
the Federal attorney-general in cases in which the Federation 
has an interest. The district judges of the city of Mexico are 
competent to try suits for the annulment of patents. 


Epwin Maxey. 
Law Dept. W. Va. UNIv., 
MorGantTown, W. Va. 
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THE RIGHT OF PRIVACY, AND ITS RELATION TO 
THE LAW OF LIBEL. 


In Scribner’s Magazine for July, 1890, there was published a 
suggestive paper by the late Mr. E. L. Godkin, entitled «+ The 
Rights of a Citizen, —To His Own Reputation.’’ After show- 
ing that society owes most of its protection from disorder, and 
most of its moral improvement, to the desire which men have 
of the approbation of their fellow-men, and to a corresponding 
fear of social condemnation, he argued that it was to the interest 
of the State to safeguard in every possible way the good repu- 
tation of its citizens, and to throw about their personal affairs 
the hedge of secrecy and privacy. He confessed, however, that 
it was not easy to say in what way the privacy of the individual 
might be secured by law further than it is now secured to him 
by the law of slander and libel, and concluded that press laws, 
more than any others, have to be supported, not merely by the 
opinions, but by the manners of the community. 

The difficulty which seemed insurmountable to the journalist, 
presented itself with all the attractiveness of a problem to be 
resolved in the crucible of the common law, to two lawyers of 
the city of Boston. In October of the same year, there ap- 
peared in the Harvard Law Review’ an article by Messrs. 
Louis D. Brandeis and Samuel D. Warren, which, in originality 
of conception, in facility of reasoning, and in the results to 
which it has led, is one of the most brilliant excursions in the 
field of theoretical jurisprudence which the recent literature of 
the law discloses. 

Their argument, briefly summarized, was that political, social, 
and economic changes entail the recognition of new rights, and 
of new remedies to secure those rights, which the common law, 
in its eternal youth, expands to meet. Because of this growth, 
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this continual adoption of new principles to meet new experience, 
the law never becomes entirely consistent and stable. Its roots 
reach back into the past, and its new blooms are budding while 
yet the old wood is being sloughed off. As Mr. Justice Oliver 
Wendell Holmes has put it, in his fascinating study of the his- 
torical development of the common law: ‘+ The life of the law 
has not been logic; it has been experience. The felt necessi- 
ties of the times, the prevailing moral and political theories, the 
intuitions of public policy, avowed or unconscious, even the preju- 
dices which judges share with their fellow-men, have had a good 
deal more to do than syllogism in determining the rules by which 
men should be governed.’’ This development of the law has 
been slow, and necessarily so, for it always takes time to sup- 
plant old ideas with new ones, but it has always been progres- 
sive. There was a time when the law afforded a remedy only 
for actual battery of a man’s body. That was the time when 
the right to life and liberty meant simply the right to be free 
from actual physical harm. Afterward, when the intellectual 
and emotional nature began to receive recognition, and man was 
regarded as a psychological, as well as a physical, entity, the 
law took cognizance of the sensations, thoughts and emotions. 
Out of the action of battery grew that of assault, and a threat-. 
ened attempt to do injury, unaccompanied by physical violence, 
to the body of another was a cause for damages. So the law 
of nuisance was developed from the law of trespass, to protect 
a man against offensive odors, noises, dust and smoke, and the 
law of slander and libel arose to redress injuries to a man’s 
reputation in the community. In like manner, the law relating 
to property grew from the simple protection of the lands and 
cattle, and other tangible property of the individual, to.the 
elaborate modern devices to secure to him the products of his 
mind, as reproduced in literature and art, trade secrets and good- 
will. For years there has been a feeling that the law ought to 
redress not only invasions of a man’s property rights, but also of 
his right to privacy, or his right to be let alone. The portrayal 
in the newspapers of all the details of one’s private or domestic 
life, the taking and vending of instantaneous photographs, the 
caricaturing of public men in cartoons, the publicity given by 
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ambitious and unprofessional medical men to wonderful surgical 
operations, the use of a man’s name for advertising purposes, 
and of his body for anatomical purposes ; — all these things are 
quite annoying to sensitive people, and deservedly call for 
censure. 

The question is: How shall these infractions of decency and 
propriety be prevented by the law? The law of libel is not 
sufficient to accomplish that end, because it deals only with 
material wrongs, — damage to the reputation; while the invasion 
of the right of privacy is a spiritual wrong,— damage to one’s 
own feelings. But while it is true that our law recognizes no 
principle upon which compensation can be granted for mere 
injury to the feelings, it is argued that an injunctive remedy 
can be had, upon the analogy of cases dealing with rights in 
intellectual and artistic property. 

‘¢ Fhe common law,”’ so the argument runs, ‘‘ secures to each 
individual the right to determine, ordinarily, to what extent his 
thoughts, sentiments and emotions shall be communicated to 
others. Under our system of government, he can never be 
compelled to express them, except upon the witness stand; and, 
even if he has chosen to give them expression, the law generally 
recognizes his power to fix the limit of the publicity which shall 
be given them. The existence of this right does not depend 
upon the particular method of expression adopted. It is imma- 
terial whether it be by word or by sign, in painting, by sculpture, 
or in music. Neither does the existence of the right depend 
upon the nature or value of the thought or emotion, nor upon 
the excellence of the means of expression. The same protection 
is accorded to a casual letter or an entry in a diary, and to the 
most valuable poem or essay; toa botch or daub, and to a 
masterpiece. It may exist independently of any corporeal 
being, as in words spoken, a song sung, a drama acted.’’ 

It is admitted that the basis of the right to prevent the pub- 
lication of manuscript or works of art is founded by the courts 
in the right which every man has to his own property, the con- 
scious product of his labor; but the courts are criticised for 
basing their decisions upon property or contractual rights in 
cases where the value of the production is not in the right to 
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take the profits arising from the publication, but in the peace of 
mind and relief afforded by the ability to prevent any publica- 
tion at all. 

‘* A man records in a letter to his son, or in his diary, that he 
did not dine with his wife on a certain day. No one into whose 
hands those papers may fall could publish them to the world, 
even if possession of the documents had been obtained right- 
fully; and the prohibition would not be confined to the publi- 
cation of a copy of the letter itself, or the diary entry; restraint 
extends also to the publication of the contents. What is the 
thing which is protected? Surely not the intellectual act of 
recording the fact that the husband did not dine with his wife, 
but the fact itself.’’ 

Many English cases, especially that of Prince Albert v. 
Strange,' in which the defendant was restrained from publishing 
some etchings which the Prince and Queen Victoria had made 
for their own pleasure, are analyzed and cited as authorities for 
the proposition that there has been judicial recognition of a 
legal right of privacy; and the authors of the article conclude 
that, notwithstanding the tendency of the courts to rest their 
decisions upon property rights, the protection afforded to 
thoughts, sentiments and emotions, expressed through the 
medium of writing, printing, or of the arts, so far as it consists 
in preventing the publication, is like the right not to be assaulted 
or beaten, and that the principle involved is not the principle of 
private property, but that of an inviolate personality. 

This theoretical exposition of the law was contested by a 
writer in the Northwestern Law Review,? who dealt with the 
subject from the practical standpoint. He maintained that the 
right of privacy does not exist as a legal right, and that the 
arguments in favor of its existence are based upon a mistaken 
understanding of the authorities cited in its support; that equity 
has no concern with the feelings of the individual, or with con- 
siderations of moral fitness, except as any inconvenience or 
injury that a person may suffer is connected with the enjoyment 
or possession of property. The writer pleads for the applica- 
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tion of new remedies to meet the exigencies of modern life, upon 
the basis of settled principles of law, and not upon considera- 
tions of conscience, propriety or moral fitness. ‘* Once cast 
aside,’’ he says, ‘* the fundamental principle of English law — 
precedent — and make the administration of justice dependent 
upon the conscience and sense of equity of the judge who hears 
the case, and there will be banished from our law that certainty 
and definiteness, on which are built the property rights of the 
people.” 

The controversy thus commenced in legal periodicals soon 
passed into the forum of the courts. In 1892, some of the 
family of Mrs. Mary Hamilton Schuyler, who was conspicuous 
in her lifetime for her philanthropic work, attempted to pre- 
vent the exhibition at the coming Columbian Exposition, of a 
statue of Mrs. Schuyler, intended to typify ‘‘ Woman as a 
Philanthropist,’’ alongside of a companion piece, a statue of 
Miss Susan B. Anthony, intended to represent ‘*‘ Woman as a 
Reformer.’’ They asserted that the projected memorial was 
disagreeable and obnoxious to them, because it would have been 
so to Mrs. Schuyler, if living; and that it was annoying to have 
her memory associated with principles which Miss Anthony pro- 
fessed and which Mrs. Schuyler did not approve.! 

The action was avowedly suggested by the article in the Har- 
vard Law Review already referred to, and the decision of the 
courts of, original and intermediate jurisdiction, granting the 
relief asked for, was distinctly placed upon the theory advanced 
in that article. The action was, however, dismissed in the court 
of final resort upon the ground that the relations of Mrs. 
Schuyler did not represent any right of privacy which she 
possessed in her lifetime, and that whatever her right had been 
in that respect, it died with her. The court was also inclined 
to the view that the grievance was too trivial to excite any real 
mental distress or injury; but it carefully avoided any definite 
decision of the question whether there was or was not such a 
legal right as the right of privacy. 

The question next came up for adjudication in Michigan, and 
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the Supreme Court of that State found no difficulty in deciding 
that a widow could not enjoin a manufacturer of cigars from 
using the name and portrait of her late husband, to designate a 
brand of cigars.!. The court said in its opinion :— 

‘¢ Society may be depended upon to make proper allowances 
in such cases; and although each individual member may, in 
his own case, suffer a feeling of humiliation when his own name 
or that of some beloved or respected friend, is thus used, he will 
usually in the case of another, regard it as a trifle. So long as | 
such use does not amount to a libel, we are of the opinion that 
the individual would himself be remediless were he alive and the 
same is true of his friends who survive him. * * * This 
law of privacy seems to have gained a foothold at one time in 
the history of our jurisprudence — not by that name, it is true,— 
but in effect. It is evidenced by the old maxim ‘the greater 
the truth, the greater the libel;’ and the result has been the 
emphatic expression of public disapproval, by the emancipation 
of the press and the establishment of freedom of speech, and 
the abolition, in most of the States, of the maxim quoted, by 
constitutional provisions. The limitation upon the exercise of 
these rights is the law of slander and libel, whereby the publica- 
tion of an untruth that can be shown to be injurious, not alone 
to the feelings, but to the reputation, is actionable. Should it 
be thought that it is a hard rule that is applied in this case, it is 
only necessary to call attention to the fact that a ready remedy 
is to be found in legislation.”’ 

The question was again presented ina case in the Federal 
court, arising in the Massachusetts District, in which the widow 
of Mr. Corliss, the inventor, endeavored to restrain the publica- 
tion of the biography and picture of her husband, upon the dis- 
tinct ground that it was an invasion of her right of privacy.? 
The court denied the relief sought, saying’: — 

‘¢ Freedom of speech and of the press is secured by the Con- 
stitution of the United States, and the Constitutions of most of 
the States. This constitutional privilege implies a right freely 
to utter and publish whatever the citizen may please, and to be 
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protected from any responsibility for so doing, except so far as 
such publication, by reason of its blasphemy, obscenity, or 
scandalous character, may be a public offense, or by its false- 
hood or malice may injuriously affect the standing, reputation, 
or pecuniary interests of individuals. In other words, under 
our laws one can speak and publish what he desires, provided 
he commit no offense against public morals or private reputa- 
tion.”’ 

In England, a case was recently brought by a physician to 
restrain the publication of an advertisement of a patent medi- 
cine, in which it was stated, with substantial truth, but without 
his authority, that the physician had been prescribing defend- 
ant’s patent gout cure, and using it himself, with good results. 
The English Court of Appeal unanimously decided that the 
physician suffered no legal wrong for which the courts could 
give him a remedy, so long as it did not appear that either his 
reputation or his property had been injured.! 

More recently, the whole subject has come squarely before 
the New York Court of Appeals in the case of Roberson v. The 
Rochester Folding Box Company and The Franklin Mills 
Company.” The facts in that case were these: A lithographic 
company had printed, and a milling company had circulated, as 
an advertisement of its flour, some prints upon which appeared 
the profile likeness of a young woman, above which were the 
words ‘*‘ Flour of the Family,’’ and below, the name and address 
of the milling company. A young woman claiming to be the 
original of the portrait, brought suit against both the maker 
and user of the advertisement, claiming that she had been 
greatly humiliated by the scoffs and jeers of persons who had 
recognized her features in the picture, and that she had been 
made sick, and had been put to the expense of employing a 
physician, by reason of which she had suffered large pecuniary 
damage. She prayed to be compensated for the injury, and 
also asked for an injunction restraining the further circulation _ 
of the picture. Her complaint contained none of the averments 
of an action for libel, namely: a malicious or false publication, 
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and defamation of character or reputation; nor did it allege that 
the picture had been obtained through a breach of contract. 
The relief sought was grounded solely upon the proposition that 
the circulation of the advertisement, without the complainant’s 
consent, constituted an invasion of her right of privacy. 

A demurrer was interposed to this complaint, but it was over- 
ruled by the lower courts, which, regarding the question as an 
open one in the State of New York, and not feeling bound by 
the decision of the Supreme Court of Michigan, held that there 
was alegaland actionable right of privacy, which had been invaded. 
These decisions were, however, overruled by the Court of 
Appeals, which examined the whole question in the light of both 
principle and authority, and reached the conclusion by a divided 
court, that the right of privacy does not exist in the law. The 
court made the following observations : — 

‘** While most persons would much prefer to have a good like- 
ness of themselves appear in a responsible periodical or leading 
newspaper, rather than upon an advertising card or sheet, the 
doctrine which the courts are asked to create for this case would 
apply as well to the one publication as to the other; for the 
principle which a court of equity is asked to assert in support of 
a recovery in this action is, that.the right of privacy exists and 
is enforcible in equity, and that the publication of that which 
purports to be the portrait of another person, even if obtained 
upon the street by an impertinent individual with a camera, 
will be restrained in equity on the ground that an individual has 
a right to prevent his features from becoming known to those 
outside of his circle of friends and acquaintances. If sucha 
principle be incorporated into the body of the law through the 
instrumentality of a court of equity, the attempt logically to 
‘apply the principle will necessarily result not only in a vast 
amount of litigation, but in litigation borderingu pon the absurd ; 
for the right of privacy, once established as a legal doctrine, can- 
not be confined to the restraint of the publication of a likeness, 
but must necessarily embrace as well the publication of a word- 
picture, a comment upon one’s looks, conduct, domestic rela- 
tions or habits. And were the right of privacy once legally 
asserted, it would be necessarily held to include the same things 
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if spoken instead of printed, for one, as well as the other, in- 
vades ‘the right to be absolutely let alone. An insult would 
certainly be in violation of such a right, and with many persons 
would more seriously wound the feelings than would the publi- 
cation of their pictures. And so we might add to the list of 
things that are spoken and done, day by day, which seriously 
offend the sensibilities of good people, to which the principle 
which the plaintiff seeks to have embedded in the doctrine of the 
aw would seem to apply.”’ 

This decision excited much discussion all over the world. It 
has been made the subject of comment in newspapers and 
periodicals, both at home and abroad, and societies of juris- 
prudence and law schools have debated it. Curiously enough, 
the newspaper press, apparently unmindful of its own delin- 
quencies, in respect to a decent regard for the private rights of 
individuals, has almost unanimously disapproved of the decision. 
One prominent New York journal went so far in its editorial 
condemnation of the ruling of the court, that one of the judges 
who voted with the majority of the court, felt called upon to 
defend the decision in an article contributed to a law review. 
He said: ‘* If the time should ever arrive when a judicial decision 
which rests so firmly upon sound principles and safe precedents, 
can be regarded as the direful spring, from which all the woes 
and evils described in the above article, flow, our notions with 
respect to the proper duties and functions of the judge must be 
subjected to a radical change. It will then be his duty, instead 
of seeking to apply principles and precedents to ever-varying 
facts, to keep his ear to the ground, or watch the direction of 
the popular breeze. Fortunately, no such result need be antici- 
pated. The learning and conservative tendencies of the bar, 
and the good sense of the people will prevail over any temporary 
errors that the press may commit. * * * If it be true, as 
suggested in the article quoted, that the decision there referred 
to, excited as much amazement among lawyers and jurists as 
among the promiscuous lay public, it is not only possible, but 
probable, that such a view was not founded upon a careful study 
of the question, but was the result of a mere superficial impres- 
sion. 
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‘« The press is a great educator of the people, and its discus- 
sion of questions of law decided by the courts is often productive 
of much good. It is perhaps better that judicial decisions 
should be publicly discussed, even though the comments are 
unfair or misleading, than that they should be entirely ignored. 
Any argument to show that the decision which is criticised 
in the article quoted from is contrary to settled principles, 
or a departure from precedent, would be useful, but really 
all that has been said, or can be said about it comes to this: 
The court should have thrown principle and precedent to 
the wind, and laid down any arbitrary rule applicable to 
that particular case, without regard to the effect of such 
a rule upon other cases where perhaps the facts might be 
slightly different. Such decisions tend generally only to con- 
fuse the law. When a court embarks in the business of making 
new law to suit a particular case, it is difficult to stop, as one 
decision generally furnishes argument for another. It is easy 
enough to wander away from beaten paths that are safe, but it is 
not always easy to return. The argument ad hominem is oftena 
taking one, but it more frequently misleads than clarifies the 
mind, and is generally made use of as a last resort. Hence, it 
is suggested that had the plaintiff in the case referred to been 
the daughter of the judge, the decision might have been the 
other way. That argument doubtless has some weight with the 
‘promiscuous lay public’ although it really imputes to the 
judges rather a low standard of integrity, since it contains the 
suggestion that their decisions may be controlled by their private 
interests or personal affections. There is, of course, no inteu- 
tion to convey any such idea. It is only an obvious defect in 
methods of reasoning. What it may be imagined that a judge 
would or would not do if his daughter’s case could come before 
him, even if such a thing were possible, is not pertinent in any 
inquiry as to what the law actually is on any particular question, 
since law does not proceed from the private feelings of the 
judge.”’ 

There has been much misapprehension as to the precise ques- 
tion which the Court of Appeals decided in the Roberson case. 
It did not decide that one whose picture has been used by a 
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photographer or other person, in breach of an implied contract, 
was without remedy. It did not decide that in every case where 
a picture is circulated against the will of the original, he is with- 
out aremedy. Indeed, it pointed out that there are provisions 
in the penal code of New York, and many other States, punish- 
ing a malicious publication by picture, effigy, or sign, which 
exposes a person to public contempt, ridicule or obloquy, as a 
libel, and said: ‘* There are many articles, especially of medi- 
cine, whose character is such that using the picture of a person, 
particularly that of a woman, in connection with the advertise- 
ment of those articles, might justly be found by a jury to 
cast ridicule or obloquy on the person whose picture is thus 
published. The manner or posture in which the person is por- 
trayed might readily have a like effect. In such cases, both a 
civil action and a criminal prosecution could be maintained.”’ 

What the court decided, and all that it decided, was that there 
is no such thing within the history or principles of jurispru- 
dence, as a right of privacy which will restrain an unauthorized 
publication which is merely offensive to the feelings and which 
does not injure the property or the reputation. 

The Court of Appeals might have déeided otherwise, but any 
other decision would have opened up entirely new paths in the 
field of applied jurisprudence, which would have led to many 
and unforeseen complications and difficulties. For one thing, 
it would have been an innovation upon the well-settled principle 
of law which refuses to take cognizance of mere sentimental 
injuries. The maxim, which is the boast of the common law, 
that there is no wrong without a remedy, refers, of course, to 
legal wrongs, and not to those that offend merely against good 
morals or good taste. All men are not possessed of 
the same delicacy of feeling or of the same _ considera- 
tion for the feelings of others. Some men are sensitive 
and suffer keenly from the publicity and notoriety which 
others, more callous, will invite and welcome. Manifestly, the 
law cannot make a right of action depend upon the sensitiveness 
of the person injured. Mere injury to the feelings has never 
been recognized as affording ground for action, although when 
an injury, of which the law does take cognizance, has been 
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done, injury to the feelings may be taken into consideration on 
the question of damages. Our law, unlike the Roman law, does 
not afford a remedy even for mental suffering resulting from 
contumely and insult, nor for an intentional and unwarranted 
violation of the honor of another. 

There are many wrongs that are most aggravating and repre- 
hensible that the law does not pretend to redress. Some of the 
conditions on which the happiness of life, and the well-being of 
society depend, are not and cannot be the subject of positive 
law. Nor can they be enforced by any human tribunal. The 
law leaves the feelings to be soothed and vindicated by the 
tremendous force of sympathy. 

Another difficulty would have been to determine the precise 
limits of privacy. The judges who have written on the subject 
have not been in agreement uponthis point. Thus, in the Cor- 
liss case, Judge Colt said: ‘* I cannot assent to the proposition 
that Mr. Corliss was a private character. He held himself out 
to the public as an inventor, and his reputation became world- 
wide. He was a public man in the same sense that authors or 
artists are public men. It would be a remarkable exception to 
the liberty of the press if the lives of great inventors could not 
be given to the public without their consent while living, or the 
approval of their family when dead. A statesman, author, 
artist or inventor, who asks for and desires public recognition 
may be said to have surrendered this right to the public. 
When anyone obtains a picture or photograph of such a person, 
and there is no breach of contract or violation of confidence in 
the method by which it was obtained, he has a right to repro- 
duce it whether in a newspaper, magazine or book. It would be 
extending this right of protection too far to say that the general 
public can be prohibited from knowing the personal appearance 
of great public characters. 

Judge Van Brunt, however, in the Schuyler case, said: ‘+I 
cannot subscribe to the doctrine that if Mrs. Schuyler had been 
a public character, this motion should have been denied. The 
claim that a person who voluntarily places himself before the 
public, either by accepting public office, or becoming a candi- 
date for office, or as an artist or literary man, thereby surrenders 
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his personality while living, and his memory, when dead, to the 
public, to be used or abused, as any one of that irresponsible 
body may see fit, cannot for a moment be entertained. It is 
undoubtedly true that by occupying a public position or by mak- 
ing an appeal to the public, a person surrenders such part of 
his personality as pertains to or affects the position which he 
fills or seeks to occupy, but no further. And certainly his mem- 
ory, when dead, does not necessarily thereby become public 
property.”’ 

The distinction between public and private characters cannot 
possibly be made except by an arbitrary legislative enactment. 
It is to be feared that a judicial determination that all public 
characters are embraced within the classification of Judge Colt, 
namely, ‘* statesmen, authors, artists and inventors,’’ and that 
everyone else is a private citizen of whom we must speak with 
bated breath, and from whom the newspapers must steer clear, 
would come with a shock to a great many people who have 
deluded themselves with the belief that they are public char- 
acters, entitled to all the honors, and subject to all the incon- 
veniences that attach to such celebrity. 

The President is undoubtedly a public character and his pic- 
tures, whether they are such as he would choose for publication 
or not, may be freely printed; but what of the President’s 
family? Are his wife and his children, his man servant and his 
maid servant, his cattle, and the stranger that is within his 
gates, all liable to pay the penalty of his greatness? 

But perhaps the most important corollary of a contrary 
decision in the Roberson case would have been the virtual ex- 
tension of the law of libel. No valid distinction in principle 
would seem to exist between the unauthorized publication of a 
picture and any other publication whereby a person is brought 
into undesired publicity. It is immaterial whether the printed 
characters used to describe him are the letters of the alphabet 
grouped into words, or lines and dots grouped into a picture. 
A paragraph in a newspaper which should, in words, minutely 
and vividly describe the personal appearance of a woman in 
such a way that all her friends would recognize the description, 
might be quite as objectionable to her, and quite as serious an 
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invasion of her right of privacy, as a publication of her photo- 
graph. The newspapers, concededly, have the right to print 
information about people so long as itis not defamatory, with- 
out any legal liability. Some merely curious incident in a man’s 
life may be seized upon by a reporter with the result that for 
the time being, he is the most conspicuous person in the country. 
Yet, according to our present notions of the law of libel, no 
cause of action would accrue to him thereby, unless his character 
has been defamed. It makes no difference how much he may 
dislike the publicity, or how greatly he may be pained by it, or 
even how much he may be financially damaged by it; the fact 
of publicity alone will give him no right of action. Freedom of 
speech and of the press are secured by the Constitution. This 
constitutional privilege implies a right to speak and publish what 
one chooses about his neighbor, provided he commit no offense 
against public morals or private reputation. 

The New York Court of last resort, like the Federal court, . 
and the courts of Michigan and of England, was unwilling to 
take upon itself the responsibility of extending the law of libel 
beyond the well fixed limitations which several centuries of judi- - 
cial pronouncements have determined. It turned the whole 
matter over to the legislature, and there it must finally be 
adjusted. The practical question therefore seems to be: How 
far may the legislature, within the limitations of the Constitu- 
tion, restrain the growing license of the press? 

It will probably not be seriously questioned that the American 
newspaper press, with a few honorable exceptions, has far over- 
stepped the bounds of decency and propriety in its betrayal by 
word and by picture of the private life of individuals. It is one 
of the things which foreigners most quickly remark and con- 
demn. Doubtless it is one of the products of democracy. 
It is not a blight of recent times. Benjamin Franklin 
inveighed against it in 1789. He called the press ‘ The 
Supremest Court of Judicature of Pennsylvania,’’ and said of its 
power: ‘* It may receive and promulgate accusations of all kinds 
against all persons and characters among the citizens of the 
State, and even against all inferior courts; and may judge, sen- 
tence and condemn to infamy not only private individuals, but 
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public bodies, with or without inquiry or hearing, at the court’s 
discretion. This court is established in favor of about one citi- 
zen in five hundred, who, by education or practice in scribbling, 
has acquired a tolerable style as to grammar and construction. 
This five-hundredth part of the citizens has the privilege of 
accusing and abusing the other four hundred and ninety-nine 
parts at their own pleasure; or they may hire out their pens and 
press to others for that purpose.’’ 

If the ** Father of American Printing ’’ could see the Sunday 
edition of some of our metropolitan dailies, he might almost 
wish that he had not introduced the art of printing into our 
land. 

Is there anything which shake’s one faith in popular educa- 
tion so much as the fact that a market can be found for this 
dreadful stuff? When one realizes that several millions of 
copies of these lurid sheets tind their way into the homes of as 
many American citizens, where they are read by perhaps five 
times as many readers, on the one day in the week which is 
devoted to rest, one wonders what the effect will be upon Amer- 
ican manhood. That such literature results in a lowering of 
social standards and of morality, that it belittles and perverts 
the understanding, vulgarizes the tastes, and dwarfs the 
thoughts and aspirations of the people cannot be gainsaid. 

Curiosity about our neighbors, the desire to know what they 
are doing and saying, is one of the commonest of human failings. 
There is a story of a traveler in a western mining town, who 
pinned his shirt across the open window of his hotel to screen 
himself, while performing his toilet, from the loungers on the 
piazza. After a few minutes the improvised curtain was thrust 
roughly aside by a hand from the outside, and a vwice was heard 
asking, ‘* We want to know what there is so darned private go 
ing on in there?’’ The story readily illustrates one of the 
commonest traits of gregarious mankind; though not, it must 
be admitted, one of its most admirable. The product of this 
curiosity is gossip, which, so long as it is amiable, is not more 
harmful than many another innocent employment of the idle. 
When, however, gossip ceases to be the idle prattle of an idle 
hour, and, raised to the dignity of print, becomes the daily food 
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of the multitude, it may well be questioned if it does not result 
in a lowering of social standards, and the destruction of all 
delicacy of feeling. It demoralizes the people as a whole. 
The effect of it upon the individual is also different. So long 
as he is talked about by his neighbors, he is usually spared the 
mortification of knowing it; but when his foibles, his family 
secrets, the amount of his income, what he eats and drinks and 
how he passes his leisure hours, are printed in the newspapers 
and published broadcast through the community, he knows that 
his neighbors know, and if he be a man of fine sensibilities, he 
feels a natural resentment. When the gossip about him descends 
to the talk of the kitchen, and his relations towards his wife, or 
some one else’s wife, his mistakes, his infirmities, and the in- 
discretions of his youth, are paraded before a prurient public, 
his indignation rouses primitive instincts, and he sometimes 
horsewhips the editor; or, in less refined parts of the country, 
shoots him in his sanctum. If he be a law-abiding citizen, hav- 
ing his passions under control, he may consult his lawyer from 
whom he will receive the cold satisfaction of knowing that the 
law does not redress such injuries. 

Is it, then, possible, is it even advisable, that the legislature 
should attempt to regulate this sort of thing? 

In France, they have had for years a law which forbids and 
punishes the publication in a public journal, without consent, of 
any fact of private life. A man can prevent the mere men- 
tion of his name in any disagreeable connection, or have satis- 
faction if the publication has been made. But in France the 
law on this subject is supported by a sensitiveness to ridicule or 
insult which has never existed in an Anglo-Saxon country. 

In the State of California, which is quite as progressive in the 
science of law-making as any State in the Union, there was 
placed upon the statute books in 1899 an amendment of the code 
relating to criminal libel, which reads as follows :— 

‘*Tt shall be unlawful to publish in any newspaper, handbill, 
poster, book, or serial publication, or supplement thereto, the 
portrait of any living person, a resident of California, other than 
that of a person holding a public office in this State, without the 
written consent of such person first had and obtained; provided, 
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that it shall be lawful to publish the portrait of a person con- 
victed of acrime. It shall likewise be unlawful to publish in 
any newspaper, handbill, poster, book or serial publication or 
supplement thereto, any caricature of any person residing in this 
State, which caricature will in any manner reflect upon the 
honor, integrity, manhood, virtue, reputation or business or 
political motives of the person so caricatured to public hatred, 
ridicule or contempt. 

‘¢ A violation of this section shall be a misdemeanor, and shall 
be punished by a fine of not less than one hundred dollars, nor 
more than five hundred dollars, or by imprisonment in the 
county jail for not less than one month nor more than six 
months, or by both such fine and imprisonment. 

‘All persons concerned in said publication, either as owner or 
manager, editor or publisher, or engraver, are each liable for said 
publication. Actions for violation of this section shall be tried 
in the county where such newspaper, handbill, poster, book or 
serial publication, or supplement is printed or has its publica- 
tion office, or in the county where the person whose portrait or 
caricature is published resides at the time of the alleged 
publication.’’ 

The second section requires that every article, statement or 
editorial contained in any newspaper or other printed publica- 
tion, published in California, which tends to blacken the memory 
of one who is dead, or to impeach the honesty, integrity, virtue 
or reputation, or to publish the natural or alleged defects, of one 
who is alive, and thereby expose him or her to public contempt, 
hatred, or ridicule, must be supplemented by the true name of 
the writer of such article, statement or editorial, signed or 
printed at the end thereof, subject to a penalty of one thousand 
dollars for each offense, to be recovered in a civil action. 

A critical examination of this statute discloses several defects 
in it. In the first place it is obvious that it will not, and was not 
designed to afford protection against the publication of ‘one’s 
private and domestic affairs. It would not, for instance, pre- 
vent a newspaper from printing all the prurient details of a 
family scandal or a divorce suit. It relates only to pictures, 
caricatures and criminal libels. The exception of persons hold- 
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ing public office from the provisions relating to pictures, should 
be extended to include candidates for public office; and there 
should obviously be a proviso that persons who have themselves 
voluntarily dedicated their features to the public by some act of 
publication, are not within the protection of the act. 

It is not plain that any good purpose can be accomplished by 
requiring the writer of a libelous article to append his name to 
it, since the proprietor of a newspaper is responsible for every- 
thing it contains. It is said that about the only paper in Cali- 
fornia which has respected the requirement is one which has 
very rarely, if ever, been guilty of publishing a libel. The law 
remains practically a dead letter. | 

In the State of New York, a recent amendment of the penal 
code makes it a misdemeanor to publish any private letter, tele- 
gram or papers found on the person, or among the effects, of 
one who has committed suicide, or who has been found dead, 
with certain exceptions in the interest of the detection of crime. 
I have not observed that the statute is respected by the news- 
papers, and I have heard of no prosecutions under it. It is 
another dead letter. 

On the 7th of April, 1903, in that State, a law was placed 
on the statute books, entitled: ‘*An Act to Prevent the 
Unauthorized Use of the Name or Picture of any Person for the 
Purposes of Trade.’’ It was obviously suggested by the 
decision of the Court of Appeals in the Roberson case. It 
reads as follows: — 

«¢ Sec. 1. A person, firm or corporation that uses for adver- 
tising purposes, or for the purposes of trade, the name, por- 
trait, or picture of any living person without the written con- 
sent of such person first obtained, is guilty of a misdemeanor. 

‘*Sec. 2. Any person whuse name, portrait or picture is used 
within this State for advertising purposes, or for the purpose of 
trade, without his written consent first obtained, may maintain 
an equitable action in the Supreme Court of the State against the 
person, firm or corporation so using his name, portrait or 
picture, to prevent and restrain the use thereof; and may also 
sue and recover damages for any injury sustained by reason of 
such use, and if the defendant shall have knowingly used such 
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person’s name, portrait or picture in such manner as is for- 
bidden or declared unlawful by this act, the jury in its discre- 
tion, may award exemplary damages.”’ 

This act, it is plain, applies only to advertisers. No good 
reason is apparent why there should be one law for the person 
advertising flour, and another law for the person advertising a 
newspaper. It is surely quite as offensive to the individual to 
find his picture in a disreputable newspaper, in connection with 
some disagreeable incident, as to see it placarded on the bill- 
boards in connection with some article of commerce. This law 
goes but a short step in the direction of protecting the right of 
privacy. But there is one quite serious defect in the law, as it 
stands. Any use, for advertising purposes, of a picture or por- 
trait, although it may be perfectly innocent, and with no knowl- 
edge of the fact that it is the picture of any living person, will 
entitle the person who can prove to the satisfaction of a jury, 
that it is his or her likeness, to recover damages; and, if 
‘* knowingly used,’’ to punitive or exemplary damages. If, 
therefore, an artist makes a sketch, which is purely a work of 
imagination, and the same is used to advertise a brand of soap,’ 
some woman (perhaps some half dozen women, in different 
parts of the State) who happens closely to resemble the picture, 
may persuade a jury that she is the original and receive sub- 
stantial damages. Such likenesses are not uncommon. In a 
recent case in New York, one Mary Louise Clary-Squire sued 
the Press Publishing Company for libel, based upon the publi- 
cation in defendant’s newspaper, in connection with an account 
of the marriage of one Louise Cleary with Eugene Cowles, a 
picture said to be that of ‘* Mrs. Louise Cleary Cowles, ’’ but 
which the plaintiff claimed to be her own likeness. It was a 
fact that a Miss Louise Cleary had married Eugene Cowles upon 
the day named. The court left it to the jury to say whether 
the picture that was published was in fact the picture of the 
plaintiff. Several of the plaintiff’s photographs were intro- 
duced in evidence and also one of Miss Cleary. The judge 
said: ‘** So far as we can see from an inspection of the ex- 
hibits, the picture published was as good a representation of 
one as the other.’”’ The jury found that the picture published 
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was not that of plaintiff; but they might have found, on the 
evidence, that it was, although such was not the fact, and the 
defendant might have been compelled to pay damages to the 
wrong woman. 

A law has recently been enacted by the legislature of Pennsyl- 
vania, and received the approval of the Governor of that State, 
which has brought down upon the head of the latter the most 
vituperative condemnation from the newspaper press of the 
whole country. An examination of the act does not disclose 
any occasion for the fine frenzy of the editors. In fact, there 
does not seem to be anything in the law which creates new obli- 
gations, except the requirement of the publication of the names 
of the owners or proprietors and of the managing editor in every 
issue. The other provisions of the act are: (1) the right to 
compensatory damages for injuries to business and reputation 
from negligent publications; (2) the right to recover damages 
for physical and mental suffering in such cases; and (3) the 
right to punitive damages in the discretion of the jury, if ‘* the 
matter complained of is libelous and * * * _ such libelous 
matter has been given special prominence by the use of pictures, 
cartoons, headlines, displayed type, or any other matter specially 
calculated to attract attention.’’ 

The liability for negligence in the ascertainment of facts in 
making publications affecting the character or reputation of 
another is not new. Injurious publications of that kind have 
long been held actionable, and, if made wantonly, punitive 
damages are recoverable.? 

The provision as to the use of cartoons, which is the feature 
of the statute more especially denounced by the press, only ex- 
presses the common law in respect to libelous pictures. If a 
cartoon was libelous before the statute, it is still libelous, and if 
it was not libelous before the statute, it is not libelous now. 

The attitude of the press towards this law is not creditable to 
journalism. The wildest misrepresentations of the nature and 
effect of the law have been made in the columns of newspapers, 
whose editors ought to know better. A non-partisan newspaper 


1 Morning Journal Asso. v. Rutherford, 2C. C. A. 354; 1U.S. App. 196. 
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association has been formed ‘to fight press-stranglers, and to 
kill politically every public man that can in any wise be held 
politically responsible for the existence of the ridiculous law.”’ 
It is somewhat amusing to read in the columns of the same news- 
papers which denounced the New York Court of Appeals for its 
decision in the Roberson case, such violent criticism as that which 
has been hurled at the Governor of Pennsylvania. 

It is evident, therefore, that there isa growing demand on the 
part of society for some protection in law against the violation 
of the right of privacy. The idea is an attractive one to the 
social reformer, but to the law-maker, who seeks to embody the 
idea into a statute, the subject is surrounded with serious difii- 
culties. On the one hand, he must see to it that such a statute 
is general and is made to operate upon all, and to protect all, 
alike. Advertisers, newspapers and periodicals of all kinds, 
must be brought within its purview. On the other hand, he 
must avoid conflict with the constitutional guaranty of the free- 
dom of speech and of the press. He must define in some way 
who are private persons, and must make exceptions which will 
permit a free and untrammeled discussion of the fitness and 
capacity of candidates for public office, and of those holding 
public office. 

In the opinion of able judges and journalists, it is impossible 
to frame such a statute as will remedy the evil complained of. 
Judge O’Brien of New York says: ‘‘ It is quite certain that it 
would operate in so many directions and cover so many cases 
that the law-makers never thought or heard of, that it would 
have to be repealed at the next session.”’ 

Judge Brown of the Supreme Court, says: ‘* It is exceedingly 
doubtful if any legislation be practicable which shall tend to 
restrict the excessive license indulged in by newspapers. Of 
course, a censorship is not to be thought of in a free country. 
We can imagine a censorship which, without repressing the 
freest discussion of political and social questions, and the claims 
of candidates to the suffrages of the people, might repress much 
that is indecent, coarse and libelous; but in the practical admin- 
istration of such a law, the abuses would soon outnumber the 
advantages. The same remark might be made of any other 
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legislation upon the subject. As already stated, the law of libel 
affords a nominal remedy, and if its administration be ineffec- 
tual, the same difficulties would probably attend the enforcement 
of a more rigorous statute. Such a statute, too, could hardly 
fail to operate as an infringement upon the liberty of the press.’’ 

Mr. Godkin said: ‘* There is only one remedy for violations 
of the rights of privacy within the reach of the American pub- 
lic, and thatis an imperfect one. It is to be found in attaching 
social discredit to invasions of it on the part of conductors of 
the press. At present this check can hardly be said to exist. 
It is to a large extent nullified by the fact that the offense is 
often pecuniarily profitable.”’ 

These are high authorities, and their opinion is entitled to 
much weight. It may not be impossible to frame a comprehen- 
sive, effective and constitutional Law of Privacy, but it is cer- 
tain that no such law has yet been suggested by the advocates 
of it. 


EvsripGe L. ApAmMs. 


ROCHESTER, NEw YORK. 
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THE ACT OF CONGRESS PERMITTING SUITS AGAINST 


FEDERAL RECEIVERS — INJUNCTIONS FROM STATE 
COURTS.! 


In a former article reviewing the rule forbidding suits against 
receivers without leave as applied to receivers managing rail- 
roads and similar corporations we pointed out that the functions 
involved in the operation of a railroad are such that their zeal- 
ous discharge is incompatible with an unbiased adjudication of 
the controversies resulting from their exercise ; that the receiver’s 
court may often be obliged to determine the validity of its own 
contract, or decide whether the performance of its own express 
order was not an act of negligence. We further saw that the 
relations between the receiver and the general public give rise to 
paramount claims against the trust property; that the trustee of 
such property is usually a Federal judge, who holds his office 
by a tenure in no wise dependent upon the will of the public 
with whom he deals as railroad manager and whose claims he 
cannot allow without prejudice to the trust. 

For these anomalies Congress in 1887 provided a partial 
remedy by enacting that ‘* Every receiver or manager of any 
property, appointed by any court of the United States, may be 
sued in respect to any act or transaction of his in carrying on 
the business connected with such property, without the previous 
leave of the court in which such receiver or manager was ap- 
pointed. But such suits shall be subject to the general equity 
jurisdiction of the court in which such receiver or manager was 
appointed, so far as the same shall be necessary to the ends of 
justice.’’ ? 


1 See formerarticle bysame author Jd. 436. Similar acts have been passed 
on ‘*The Rule Forbiddivg Suits iv Georgia, Acts of 1895, No. 224; Obiv 
Against Receivers without Leave,” in Rev. Stat. 1894, Sec. 3415; Texas 
this Review for July-August, 1904; Rev. Civ. Siat. 1895, Art. 1483; Vir- 
38 Am. L. REV., p. 516. ginia, Acts General Assembly, 1887, 

224 U. S. Stat. at Large, 554; 25 Ch. 176. 
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We will now examine the scope and effect of this act in the 
light of the decisions in which it has been subjected to judicial 
interpretation and construction. 

Receiver’s Right to Remove Cause — An Attempted Nullifica- 
tion of the Act, — There are two or three decisions by the lower 
Federal courts which, had they been followed, would have rend- 
ered the act of Congress abortive. Carpenter v. Northern Pac. 
R. Co. et al. was a suit commenced in the Supreme Court for 
Spokane County, Washington, to recover damages, for injur- 
ies alleged to have been occasioned by the negligence of the 
receiver. The receiver removed the cause to the United States 
District Court. On motion by the.plaintiff to remand for the 
reason that the amount in controversy was less than $2,000, the 
District Court held that inasmuch as the suit arose out of the 
management of the receivership property, and its object was to 
obtain satisfaction out of that property, it was ancillary to that 
in which the receiver had been appointed, and could therefore 
be removed to that court at the option of the receiver regardless 
of the amount involved. The same court gave the same ruling 
in State of Washington v. Northern Pac. R. Co. et al.2 But 
in the case of Gableman v. Peoria &. R. Co.,? the Supreme Court 
of the United States emphatically repudiated the doctrine of 
these cases, holding that the act gave the citizen the uncondi- 
tional right to bring his action in the local courts and that the 
object of the act would be defeated if the receiver could remove 
the cause at his volition.‘ 

But where the sum involved exceeds $2,000, the receiver may, 
it is held, remove the cause to the Federal court, on the ground 

that the suit is one arising under the laws of the United States.5 
Any Act or Transaction of His. — The suits contemplated by 
this act are such as arise out of some * act or transaction of the 


But if the receiver procure a wrongful 


1 75 Fed. Rep. 850. 

2 75 Fed. Rep. 333. 

3179 U.S. 335, 

4 The court having charge of the 
receivership has nevertheless jurisdic- 
tion if the plaintiff choose to begin 
suit there. Rouse v. Hoonsby, 161 
U. S. 588; Rouse v. Letcher, 156 U. S. 
47; White v. Ewing, 159 U.S. 36. 


removal he cannot afterwards question 
the jurisdiction he invoked. Baggs v, 
Martin, 179 U. S. 206. 

5 Railroad Co. v. Cox, 145 U. S. 
603; Central Trust Co. v. East Ten- 
neessee, V. & G. Ry. Co., 59 Fed. R. 
523; Ray v. Pierce, 81 Fed. Rep. 881; 
Pendleton v. Lutz, 51 L. R. A. 649. 
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receiver,’’ etc. Literally, construed this'clause would be held to 
provide for such suits only as might be founded on an act of 
the receiver in his own proper person. But it has been uni- 
formly construed to include the acts of agents and employés for 
which a principal or master would be held liable.1 But he is not 
liable to garnishee process, as the suit in such case is based on 
the act of the principal defendant, not on that of the garnishee ; ? 
nor to suits based on the act of the insolvent before the 
appointment of the receiver.* But a receiver may be sued for 
the acts of his predecessor. 

But Such Suits shall be Subject to the General Equity 
Jurisdiction of the Court in which such Receiver or 
Manager was Appointed so far as Necessary to the Ends 
of Justice. — TL.s clause seems to have given the courts 
some difficulty. The reservation to the appointing court of a 
power, to control ‘* such suits’’ ‘‘ so far as necessary to the ends 
of justice ’’ was the reservation of a power without definite limi- 
tation. The intention of Congress that this power should be 
restrained within the narrowest limits consistent with ‘* justice ’’ 
seems clear enough; but the use of a term so indefinite as 
‘*justice’’ perhaps unintentionally left the courts a wide latitude 
for construction. The tendency is, however, to restrict the ap- 
pointing cuourt’s power of control to suits and process which 
would necessarily interfere with the orderly administration of 
thereceivership property .® 

In Dillington v. Hawk® the receiver refused payment of a 
judgment obtained against him in a State court on the verdict 
of a jury, claiming that the judgment was inequitable, uncon- 
scionable, without facts to support it and that by virtue of the 
power reserved by the clause under consideration, ‘all judg- 
ments obtained against a receiver, in suits at law, are but the 
trial of issues not of chancery and are not conclusive on the 


1 Beach on Receivers, Sec. 659 aud > Dillingham v. Hawk, 60 Fed. Rep. 


cases cited. 495; Gableman v. Peoria, etc., R. Co., 
2 Glover v. Thayer, 101 Ga- 824; 179 U.S. 334; In re Tyler, 149 U.S. 
In re Barnard, 61 Fed. Rep. 531. 164; 37 L. ed. 689. 
3 Bennett v. Railroad, 17 Wash. 534. 6 60 Fed. Rep. 495. 


4 McNulta v. Lockridge, 141 U.S. 
327. 
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court appointing the receiver.’’ -But the Circuit Court of Ap- 
peals held that notwithstanding the reservation by Congress of a 
power to control ‘‘such suits,’’ etc., the Federal courts were 
absolutely without jurisdiction to review a judgment rendered in 
a State court upon the verdict of a jury. This holding was 
based on the Seventh Amendment to the Constitution of the 
United States. The opinion contains the following : — 

‘* But it is said, while the act of Congress grants leave to sue, 
it expressly provides that such suits shall be subject to the gen- 
eral equity jurisdiction of the court in which such receiver was 
appointed, so far as the same shall be necessary to the ends of 
justice, and it is contended that this provision of the act pre- 
cludes any departure from the established chancery practice. 
It is true that the act does contain such provision. But consid-. 
ering it in the light of and as in harmony with the Seventh 
Amendment of the Constitution of the United States, we must 
construe it as applying only to suits which interrere with the 
receiver’s possession of property, and to process, the execution 
of which would have that effect; any process whether for the 
recovery of such property, or for the enforcement and collection - 
of a judgment out of it. These shall be subject to the control 
_of the court appointing the receiver so far as the ends of justice 
may require. The time when and the manner in which a judg- 
ment against the receiver shall be paid, the adjustment of 
equities between all persons having claims against the property 
in his hands; the just distribution of the funds according to the 
rights of the several parties interested in it —all must neces- 
sarily be under the control of the court having custody of the 
property by its receiver, and shall be subject to its equity juris- 
diction.’’ 

In Central Trust Co. v. East Tennessee V. & G. Ry. Co.,? 
Judge Lurton, in dismissing a proceeding in contempt for dis- 
obedience to an injunction forbidding suits against the receivers 
except in the Federal courts, used the following language : — 

‘* Upon full consideration, we are now led to the conclusion 


1 To like effect see Dillingham v. Rep. 426; 41 Fed. Rep. 551; Reinhart 
Russell, 73 Tex. 50; Central Trust Co. v. Sutton, 58 Kan. 726. 
v. St. Louis, A & T. Ry. Co., 40 Fed. 2 59 Fed. Rep. 523. 
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that the injunction was improvidently granted in so far as it 
may be and has been construed as restraining suits in any court 
having jurisdiction of the parties and of the subject-matter, 
where the action originates in an ‘ act or transaction’ of the 
receiver ‘in carrying on the business connected with such 
property.’”’ 

If that act authorized a suit against a receiver in a State 
court without leave of the court appointing the receiver, in 
respect to a liability incurred in the operation of a railroad as a 
receiver under a decree of a United States Circuit Court, as was 
held in McNulta ». Lockridge,' then a right of suit thus con- 
ferred by Congress cannot be restrained in advance of its exer- 
cise. This would be in effect to nullify the act of Congress, 
and therefore in excess of jurisdiction. The power given by 
the proviso must not be so construed as to authorize the courts 
to prevent that which Congress has expressly provided may be 
done. That it was intended by Congress that some meaning 
should be attached to the very significant proviso contained in 
section three is most obvious. It was not intended that the 
right to litigate with the receiver in any court should be an un- 
restrained right. Whether the proviso should be limited so as 
to give the court appointing the receiver power upon equitable 
grounds and upon special application to restrain preceedings in 
a pending suit, brought without leave of the court, or whether 
after judgment the court should exercise its equitable jurisdic- 
tion by inquiry into the judgment, in order to determine its 
justice or its place and rank in the distribution of the property 
out of which it is to be paid are questions which need not be 
settled.’’ 

In Missouri Pac. Ry. Co. v. Texas Pac. R. Co.? it was held 
that the power reserved to the court appointing the receiver 
gave it the right to determine whether a judgment obtained in a 
State court was just, and tu allow such judgment in whole or in 
part, in accordance with the notion of justice entertained by the 
Federal court. But this doctrine was emphatically repudiated 
in Central Trust Co. v. Railroad, in the following language : *— 

‘¢ This court will not entertain the suggestion that its receiver 


1 141 U. S. 327. 2 41 Fed. Rep. 311. 3 41 Fed. Rep. 551. 
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will not receive justice in the State courts. It is open to the 
receiver to correct the errors of the inferior courts of the State 
by an appeal to the Supreme Court. But this court is not in- 
vested with appellate or supervisory jurisdiction over the State 
courts and cannot annul, vacate, or modify their judgments.”’ 

In St. Louis S. W. Ry. Co. v. Holbrook, it was held that a 
judgment of a State court was conclusive on the Federal court 
even although obtained by trial before the court without a jury. 

In Texas & Pac. R. Co. v. Johnson,? the Supreme Court of 
the United States referring to an order that had been made by 
the lower Federal court discharging the receiver and barring all 
claims against him that were not presented within a stated time 
on petitions of intervention in the principal suit, said: — 

‘* Certainly the preservation of equity jurisdiction over suits 
instituted against receivers without leave does not in promotion 
of the ends of justice make it competent for the appointing 
court to determine the rights of persons who were not before 
it, or subject to its jurisdiction; and the right to sue without 
resorting to the appointing court, which involves the right to 
obtain judgment cannot be assumed to have been rendered prac- 
tically valueless by this further proviso of the same section which 
granted it.’’ 

In Ray v. Pierce,? Judge Baker said : — 

‘* When the amount in controversy is $2,000, or less, perhaps 
under the last clause of section 3 of the act of 1888, if petition 
for removal showed a state of facts making a removal necessary 
to the promotion of the ends of justice, this court would permit 
the removal and take jurisdiction, even though the State court 
had denied a removal.’’ 

Suits Interfering with the Receiver or the Receivership Prop- 
erty. — Some of the lower Federal courts have shown a tendency 
to totally deny the jurisdiction of State courts to issue process in- 
terfering with the receiver or the receivership property, but no 
authoritative decision has gone this far; and to read any such 
intention into the act of Congress would seem to carry us much 
beyond the limits of judicial construction. Our principal in- 
quiry in this connection will be respecting. 


1 73 Fed. Rep. 112. 2151 U.S. 81. 5 81 Fed. Rep. 881. 
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Injunction Suits. —The Supreme Courts of Kansas and Wis- 
consin have construed the act of Congress as authorizing the 
issue of injunctions against Federal receivers.! On the other 
hand the Michigan Supreme Court in the case of Rogers v. 
Circuit Judge,’ reached a contrary conclusion. As this is the 
latest case upon the question involved and as the conclusions 
reached in it seem unsound we feel justified in examining it 
somewhat critically, and in detail. 

Rogers, the relator, applied for a writ of injunction to pre- 
vent the removal of his telephone from his office by the receiver 
of the Michigan Telephone Company, the defendant in the 
principal éase; the ground for the injunction being, that the 
receiver threatened the removal, in order to compel payment of 
a rate for telephone service in excess of that charged other sub- 
scribers for like service, and in excess of the rate fixed by a 
local ordinance. The Circuit Judge refused to entertain juris- 
diction on the ground that under the circumstances, the injunc- 
tion would constitute an interference with the receiver and the 
res not authorized by the act of Congress. Application was 
then made to the Supreme Court for writ of mandamus. In 


sustaining the action of the Circuit Judge, the Supreme Court 


rendered the opinion which we quote in the note below.’ 


1 Reinhart v. Sutton, 58 Kansas, 726. 

2 58 Cent. L. J. 32; 97 N. W. Rep. 
154; 10 Detroit Legal News, 687. 

3 The order of the Federal Court 
appointing a receiver contains this 
language: ‘‘Said receiver is hereby 
authorized and directed to farnish all 
telephones and telephone service on the 
terms and conditions and at the rates 
now charged by the defendant’’ (the 
Michigan Telephone Company), ‘‘ until 
the further order of this court.”’ 

‘* There is force in relator’s conten- 
tion that it is not intended by this 
order to direct the receiver to con- 
tinue to discriminate against any par- 
ticular person. The order clearly 
indicates, however, what we should 
know without it, that the court which 
appointed the receiver claims the 
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right to determine the rate upon which 
telephone service shall be furnished. 
The right to make this determination 
necessarily belongs to that court, and 
this right is necessarily exclusive. A 
State court has no more right to de- 
termine the rent which the receiver 
shall charge one person than it has to 
determine what it shall charge all 
persons. If such a determination 
were made, it would under the lan- 
guage of the statute, ‘be subject 
to the general equity jurisdiction of 
the court in which said receiver was 
appointed.’ It follows that if the 
State court should issue an injunction 
in this case, its enforcement would 
depend upon the judgment of the 
Federal court appointing the receiver. 
The proposition that State courts 
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Some of the cases cited by the Michigan court may appear to 
lay down a rule absolutely denying the jurisdiction of any other 
court to entertain suits touching the receivership property not- 
withstanding the act of Congress. It will be found, however, 
that no authoritative decision supports such arule. Anexamina- 


should issue such injunctions cannot 
be seriously entertained fora moment. 
No court should assume jurisdiction 
of a controversy unless it can make a 
binding decision therein.”’ 

‘In support of the contention 
that the State court should assume 
jurisdiction in this case, relator cites 
the following cases: Reinhart v. 
Sutton, 58 Ks. 726; Stoltz v. Milwau- 
kee &c. R. R. Co., 80 N. W. Rep. 68; 
In re Attorney-General, 88 N. W. 
Rep. 912. 

“In Reinhart v. Sutton, supra, the 
State court determined that a receiver 
appointed by a Federal court had com- 
mitted a nuisance in digging a ditch. 
Its jurisdiction to compel the ditch to 
be refilled, and the receiver to pay 
damages caused by its excavation, was 
upheld. That case is clearly distin- 
guishable from the one at bar. The 
judgment pronounced in the State 
court in no way interfered with the 
right of administering the trust re- 
served in the Federal court. 

‘“‘In Re Attorney-General, supra, 
the Supreme Court of Wisconsin per- 
mitted the attorney-general to apply 
for an injunction restraining the re- 
ceiver of the Federal court from de- 
stroying a railroad in the State, 
saying: — 

‘¢When there is brought to our 
attention by the highest law officer in 
the commonwealth a state of facts 
from which it may be seriously argued 
that the Federal court has, in excess 
of its jurisdiction, invaded the rights 
and prerogatives or sovereignty of the 
State, this court will not hesitate to 
examine and decide such questions.” 


We need go no further, to show the 
distinction between that case and the 
one at bar. 

The case of Stoltz v. Milwaukee &c. 
Railroad Company, supra, also decided 
by the Supreme Court of Wisconsin, 
is more nearly in point. In that case, 
the complainants sought an injunction 
restraining the receivers appointed by 
the Federal court from operating a 
railroad across their laud before pay- 
ment of the compensation to which 
they were constitutionally entitled. 
The jurisdiction of the State court to 
issue this injunction was upheld. It 
is sufficient to say of that case that it 
did not there appear as clearly as it 
does in the case at bar that the effect 
of the injunction was to interfere with 
the power of administering and man- 
aging trust property necessarily re- 
served to the court appointing the 
receiver. 

While we find no case precisely like 
the suit at bar; there is no lack of 
authority for the views expressed in 
this opinion. Chief Justice Fuller, in 
speaking of the law under considera- 
tion, said: — 

‘¢As, however, the receiver, as the 
officer of the court, holds the property 
for the benefit of all who have an 
interest in it, and is not to be inter- 
fered with io its administration or 
disposal by the judgment or process 
of another court, the closing clause of 
the section, out of abundant caution, 
provides that when the receiver is sued 
without leave, such suit shall be sub- 
ject to the general equity jurisdiction 
of the court in which said receiver or 
manager was appointed, so far as the 
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tion of the cases cited by the Michigan court will disclose the fact 
that the extracts quoted by that court so far as they seem to 
prohibit suits ‘*‘ touching the receivership property,’’ are mere 
obiter dicta. We will proceed to an examination of these cases. 
In American Loan and Trust Company v. Central Vermont R. 
Co.,! a bill was filed against the receiver and the railroad com- 
pany to foreclose a mortgage given by the company before the — 


appointment of the receiver. 
act or transaction of his,’’ 


same shall be necessary to the ends of 
justice.” Gableman v. Peoria Ry. 
Co., 179 U. S. 338. 

“No court can interfere with the 
custody of property held by another 
court through a receiver.’ Dilling- 
ham v. Russell, 3 L. R. A. 634; 73 
Tex. 47. 

“No rule is better established than 
that a court having the custody of 
property through the agency of its 
receiver will not suffer that posses- 
sion to be disturbed, either by a levy 
or sale under process issued by some 
other court, or by the bringing of an 
independent suit against its receiver 
to recover the possession of the res, 
or to enforce a lien thereon, or to 
establish any claim thereto.”’ Minot 
v. Mastin, 95 Fed. Rep. 737. 

‘«In the case of Zimmerman v. So 
Relle, 25 C. C. A. 518, 520, and in 
Merritt v. Barge Co., 24 C. C. A. 530, 
533, this court held that when a suit 
is brought to enforce a lien against 
specific property, or to marshal 
assets, or to administer a trust, or to 
liquidate an insolvent estate, and 
in all other cases of a similar kind, 
where in the progress of the case the 
court may find it necessary or conveni- 
ent to assume control of the property 
in controversy, the court which first 
acquires jurisdiction of such case, by 
the issuance and service of process, is 
entitled to retain it to the end, with- 
out interference on the part of any 
other court of co-ordinate jurisdic- 


The suit was not founded on any 
and was therefore not within the 


tion.” Memphis Savings Bank v. 
Houchens, 115 Fed.Rep. 110. 

*¢ But considering it (the law under 
consideration) in the light of and as 
in harmony with the seventh amend- 
ment of the Constitution of the 
United States, we must construe it as 
applying only to suits which seek to 
interfere with the receiver’s possession 
of property, and to process the execu- 
tion of which would have that effect."’ 
Dillingham v. Hawk, 60 Fed. Rep. 497. 

“The possession of property by 
receivers, under the appointment and 
order of a court in a cause, is the 
possession of and for the court in that 
cause. No suit or proceeding touch- 
ing the property can be maintained 
but in that court in that cause, or by 
leave of court obtained in that cause. 
This result follows from the nature 
and scope of the proceedings, is nec- 
essary for the purposes for which 
receivers are appointed, and is ele- 
mentary. The statute, which allows 
suits against a receiver in respect of 
any act or transaction of his in car- 
rying on the business connected with 
such property, does not change this 
as to suits affecting the property 
itself.””> American Loan & Trust Co., 
v. Central Vermont R. R. Co., 84 Fed. 
Rep. 917. 

We therefore approve the order of 
the Circuit Judge, and decline to issue 
the mandamus prayed for, 

The other justices concurred. 

1 84 Fed. Rep. 917. 
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class provided for by the act of Congress. Hence the declara- 
tion that: ** The statute which allows suits against a receiver in 
respect of any act or transaction of his, in carrying on the busi- 
ness connected with such property, does not change this as to 
suits affecting the property itself’’ was not relevant to the facts 
of the case in which it was made. 

The passage quoted from Dillingham v. Hawk! by the Michi- 
gan court, declares simply, that the power of control reserved 
by the act of Congress to the appointing court, applies only to 
suits and process which interfere with the receiver’s possession 
of property. There is nothing in the language used by the 
Circuit Court of Appeals in that case, suggesting that State 
courts are given no jurisdiction over suits which might interfere 
with the receiver’s possession. That the court entertained the 
very contrary opinion is clearly manifest from the pas- 
sage which we have quoted from the decision.? The Circuit 
Court of Appeals was called on to construe the clause of 
the act which reserves to the appointing court a power 
to control suits against the receiver so far as necessary to the 
ends of justice. While expressly limiting the application of this 
clause to suits and process which might interfere with the re- 
ceiver’s possession, it goes on to say that ‘* these shall be sub- 
ject to the control of the court appointing the receiver so far as 
the ends of justice may require.’’ So far but no further, than 
‘the ends of justice require, is clearly the meaning of the court. 
And in another portion of the opinion it declares : — 

«* The court has now no discretion to say when its receiver 
may be sued. The act of Congress gives the right without 
condition or qualification. It gives the right to sue the receiver 
in any court having jurisdiction of the subject-matter and of 
the parties.’’ 

The Michigan court quotes from the opinion of the Circuit 
Court of Appeals in Minot v. Mastin,’ as follows : — 

«No rule is better established than that a court having the 
custody of property through the agency of its receiver, will not 
suffer that possession to be disturbed, either by levy or sale 


2 60 Fed. Rep. 497. 3 95 Fed. Rep. 737; 87 C. C. A. 236. 
2 Supra, p. 62. 
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under process issued by some other court, or by the bringing of 
an independent suit against its receiver to recover the possession 
of the res, or to enforce a lien thereon or to establish any claim 
thereto.’’ But the context very clearly shows that the Circuit 
Court of Appeals was here merely reciting the rule applicable to 
cases not within the purview of the act of Congress in question” 
In the very next sentence it is said: — 

‘¢In view of this, it follows that whenever a person desires 
to make a receiver a party defendant to an original bill, or to 
an action at law, leave should be obtained to that effect from 
the court which appointed him unless the case is one which 
falls clearly within the provisions of the act of Congress,’ which 
permits suits of a certain nature to be brought against receivers 
appointed by the Federal courts without previousleave.’’ Minot. 
made no claim that his cause of action was founded on any act 
or transaction of the receiver. On the contrary he made it 
clearly appear by his bill, that it was not so founded. More- 
over the passage quoted by the Michigan court was mere dictum ; 
for complainant’s bill was held to be an intervening petition in 
the suit in which the receiver had been appointed, and properly 
filed without leave. 

The Michigan court cite Zimmerman rv. So Relle,? Merritt v- 
Barge Co.,? and Memphis Savings Bank v. Houchens,* to the 
point that, —‘* When a suit is brought to foreclose a lien 
against specific property, or to marshal assets, or to administer 
a trust, or to liquidate an insolvent estate, and in all other cases 
of a similar kind where in the progress of the case the court may 
find it necessary or convenient to assume control of the property 
in controversy, the court which first acquires jurisdiction of such 
a case by the issuance and service of process is entitled to retain 
it to the end, without interference on the part of any other court 
of co-ordinate jurisdiction,’’ — the quotation being from the last 
named case. But none of these cases was against a receiver. 
The passage quoted by the Michigan court but states 2 general 
proposition, to which there were perhaps no exceptions prior to 
the act of Congress permitting suits against receivers. 


1 24 Stat. 552, C. 373. 


3 24C. C. A. 530; 79 Fed. Rep. 228. 
25 518; 


Fed. Rep} 17. 4115 Fed Rep. 110. 
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But the proceedings referred to in the proposition last quoted 
were proceedings partly or wholly in rem. It is in such pro- 
ceedings only, that ‘the court which first acquires jurisdic - 
tion * * * by the issuance of service and process ”’ holds 
the same so as to bar the jurisdiction of co-ordinate courts in 
suits involving the same issues between the same parties. But 
where the prior suit is one purely in personam, it does not 
operate as a bar, and the defendant in the prior suit may, 
while the same is still pending, proceed in a subsequent 
suit involving the same issues in another jurisdiction against 
property very closely connected with the transaction upon 
which the prior suit was based. This distinction was pointed 
out, and the latter rule applied in one of the very cases 
cited by the Michigan court in support of the former rule.! 
But if a suit in personam, and a suit ir rem between the same 
parties, and involving the same issues, may proceed concurrently 
in courts of co-ordinate jurisdiction, when the former was first 
to be commenced, why should they not so proceed, when the 
latter was first to be commenced? However, while the case 
presented to the Michigan court, was a proceeding purely in 
personam, it was not between the parties to that in which the 
receiver had been appointed and of course the issues involved 
were absolutely different. The converse of the rule applied in 
Merritt v. Barge Co.,? was, therefore, not strictly applicable to 
the case before the Michigan court. The fact that the proceed- 
ing in the latter case was in personam, is significant nevertheless 
because at no stage could it involve a seizure of any part of the 
receivership property. The injunction would have operated 
Only against the receiver in person, and would merely have re- 
strained him from depriving the complainant of telephonic ser- 


1 Merritt v. Barge Co., 24C.C.A. 547; Allis v. Davidson, 23 Minn. 442; 
530; 79 Fed. Rep. 228. Inthiscase the Poorman v. Mitchell, 48 Mo. 45; Rail- 
Circuit Court of Appeals cited and road Co. v. Grayson, 88 Ala. 572; 
followed Stanton v. Embrey, 93 U.S. Rogers v. Odell, 39 N. H. 452; Bank of 
548; Insurance Co. v. Harrix,97 U.S. U.S. v. Merchants Bank of Baltimore, 
331; Standly v. Roberts, 59 Fed. Rep. 7 Gill. 415; Westcott v. Edmunds, 68 
836; Paine v. Insurance Co., 11 R. I. Pa. St. 34. 

411; Duffy v. Lyttle, 5 Watts, 120; 2 Supra. 
Child v. Powder Works, 45 N. H. 


4 
4 
. 
4 
| 
| 
| 
XUM 


ACT OF CONGRESS: SUITS AGAINST FEDERAL RECEIVERS. 71 


vice so long as he paid for that service the price which the 
receiver charged others. 

In its opinion the Michigan court makes special mention of 
the fact that the order appointing the receiver contains this 
language: ‘* Said receiver is hereby authorized and directed to 
furnish all telephones and telephone service, on the terms and 
conditions, and at the rates now charged by the defendant ”’ 
(the Michigan Telephone Company). But this clause should 
surely be construed as only directing the receiver to charge the 
lawful rates, ‘* now charged by the defendant,’’ and not as order- 
ing an unlawful rate. This may have been the view taken by the 
Michigan court, for it says: ‘* There is force in relator’s con- 
tention that it is not intended by this order to direct the receiver 
to continue to discriminate against any particular person. The 
order clearly indicates, however, what we should know without 
it, that the court which appointed the receiver claims the right 
to determine the rate upon which telephone service shall be fur- 
nished. The right to make this determination necessarily be- 
longs to that court, and this right is necessarily exclusive.” 
This language leaves it in doubt whether the above clause direct- 
ing a continuance of rates was or was not a factor in determining 
the court’s decision. But from what immediately follows it is 
evident that it was not the controlling factor. We will for the 
present, therefore, dismiss it from consideration. 

The opinion continues: ‘* A State court has no more right to 
determine the rent which the receiver shall charge one person, 
than it has to determine what it shall charge all persons. If 
such a determination were made, it would, in the language of 
the statute, ‘ be subject to the general equity jurisdiction of the 
court in which such receiver was appointed.” The proposition 
that State courts should issue such injunctions cannot be seriously 
entertained for a moment. No court should assume jurisdiction 
of a controversy unless it can make a binding decision therein.”’ 

This language can hardly be qonstrued as a finding, that 
‘* supervision by the Federal court of Rogers’ suit was necessary 
to the ends of justice.’’ Yet what other basis does the statute 
afford for the conclusion that, a determination fixing rates would 
‘*be subject to the general equity jurisdiction of the court in 
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which such receiver was appointed.’’ The act purports to make 
all suits within its provisions, subject to the appointing court ‘so 
far as necessary to the ends of justice.’’ How then can a plain- 
tiff in any case know that the receiver will not attempt to con- 
trol it by invoking the equity jurisdiction of his court on the 
pretense that such action is ‘* necessary to the ends of justice.”’ 
Obviously every proceeding in a State court against a Federal 
receiver is liable to be interrupted by an attempt to exercise the 
power of control reserved to the Federal court! and to make 
this a ground for refusing to assume jurisdiction, is to nullify 
rather than to construe the act of Congress in question. — 

The grounds on which a receiver may rightfully invoke the 
jurisdiction of the court appointing him to interfere with a suit 
in a State court are not likely soon to be specifically determined 
if the State courts refuse to assume jurisdiction of a cause 
because of their supposed inability to ‘* make a binding decision 
therein.’’ Under the old English practice, a court of chancery 
could on certain equitable grounds always enjoin proceedings at 
law. Such is still the case in a number of the States, and pre- 
sents no difficulty now, although it was otherwise in the early 
history of the courts.2~_ What would have been the result to the 
common law courts had their judges refused to entertain causes 
because the chancery court might render their judgments abor- 
tive by enjoining proceedings under them? 

The court expressly distinguished ‘* the case at bar’’ from 
Stoltz v. Railroad Co.,* where the jurisdiction of the State court 


‘to restrain a Federal receiver from operating a railroad 


across complainant’s lands which it had taken for railroad 
purposes, but had not paid for as required by the State 
constitution, was upheld. Comparing the two cases the 


1 See Ray v. Price, 81 Fed. Rep. Rep. 523, in which it appears that 
881, where Judge Baker intimates Judge Taft and Judge Lurton had 
that any suit against a receiver at first construed the actas permitting 
might perhaps be removable to the suit without leave only in the Federal 
Federal court on a showing of facts courts and had undertaken to enjoin 


making a removal necessary “to the 
promotion of the ends of justice.’ 
See also Central Trust Co. v. East 
Tennessee V. & G. Ry. Co., 59 Fed. 


the bringing of suits elsewhere. 
2 Blk. Com., BE., III., p. 53. 
3 (Wis.) SON. W. Rep. 68. 
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Michigan court remarked: ‘It is sufficient to say of that 
case that it did not there appear as clearly as it does in the 
case at bar that the effect of the injunction was to interfere with 
the power of administering and managing trust property neces- 
sarily reserved to the court appointing the receiver.”’ When 
we call to mind that the injunction *‘in the case at bar,” 
merely restrained the Federal receiver from removing complain- 
ant’s telephone from his office and from interfering with his 
telephonic service, so long as he paid or offered to pay the same 
rate as the receiver charged other subscribers, the distinction 
drawn by the court seems hardly justified. To forbid the oper- 
ation of any section of a railroad is to prohibit all through 
traffic thereon. This would necessarily not only interfere with 
the entire business of the receiver as railroad manager, but 
would also embarass him in his dealings with the public. Yet 
to enjoin the removal of a telephone from a single patron’s 
office, seemed to the Michigan court a clearer interference with 
the power of administering the receivership property. 

But let us look for a moment at the nature of the interference 
involved in restraining the removal of a telephone on the grounds 
alleged in the case before the Michigan court. The receiver 
discriminates against a particular patron. The patron objects 
to pay more than the receiver charges others. The receiver 
insists on levying an excessive rate, and extorts payment by 
threatening to remove the telephone. The extortion (we will 
assume for the sake of the argument) increases until submission 
means ruin. In this predicament, the patron procures an in- 
junction. For what purpose? What does it enjoin? Nominally 
and directly it restrains the removal of the telephone. But it is 
clear that this is merely an incident to the real relief afforded. 
It protects the patron against discrimination, the original and 
principal wrong, to which the threats to remove the telephone 
were subsidiary. In what way, then, is the receivership prop- 
erty interfered with? The injunction merely restrains the 
receiver from using the telephone as a means to compel sub- 
mission to the discrimination. 

Is this an interference ‘* with the power of administering and 
managing trust property necessarily reserved to the court 
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appointing the receiver? ’’ If so, a Federal receiver cannot be 
restrained by other courts from making any use of the receiver- 
ship property which malice or caprice may dictate. To extort 
money from me he may ring my telephone till the din drives all 
business from my office, and renders my home unhabitable. He 
may erect his telephone poles in the middle of the public high- 
ways, or bar the streets altogether with his telephone wires. 
But, says an objector, the receiver is the officer of the court and 
his own court will restrain him. Yes, that is the theory, but 
the place of trespass is distant one thousand miles from the 
receiver’s court, and the local attorneys, at least in the small 
towns, are wholly unfamiliar with its procedure. Again it may 
be said, no receiver that a court would appoint could be guilty 
of such flagrant outrages. The reply is that outrages but little 
less flagrant have been committed in person by receivers 
appointed by the most reputable courts. The case of Chat- 
tanooga Terminal Ry. Co. v. Felton, Receiver,! discloses the 
following: The receiver late at night, with a gang of men, 
and implements and materials, forcibly entered upon the 
property of a rival company, and at dawn on the fol- 
lowing day, which was Sunday, ‘‘ began the work of put- 
ting in certain crossovers or switch tracks,’’ arrangements 
having been made to prosecute the work by the use of 
violence if necessary. In Felton v. Ackerman? it ap- 
pears {that a Federal receiver had shut off the petitioner 
from the use of a public highway by erecting a fence 
across the same. In the case of Handy v. Cleveland & M. 
R. Co.,’ it appears that the receiver had entered into 
an agreement with the Standard Oil Company ‘ to charge 
all other shippers thirty-five cents per barrel on oil from 
Macksbury to Marietta, Ohio, while a rate of only ten 
cents per barrel was charged the Standard Oil Com- 
pany, and further the receiver agreed to retain only 
ten cents on each barrel delivered by other shippers 
and to turn over the other twenty-five cents to the Stand- 


69 Fed. Rep. 273. 8 31 Fed. Rep. 689. 
290C.C. A. 457; 61 Fed, Rep. 225. 
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ard Oil Company.’’! If the private history of Federal 
reeeiverships were written it would doubtless disclose a multitude 
of trespasses not less flagrant than these. Certainly nothing is 
more calculated to encourage wrong-doing in any person than to 
set him above the law. ‘‘ The divinity that doth hedge a king 
makes tyrants of the best of men.’’ In the opinion of one who 
has given the subject careful investigation, nearly all railroad 
receivers have been either: court favorites ’’ or officers of the 
corporations. With railroad, telephone and telegraph com- 


panies in the control of such receivers the baneful effect of deci- 
sions exempting them from injunction suits in the State courts 


may be easily imagined.* 


1 ¢¢ This particular receivership, how- 
ever, was in the jurisdiction of Judge 
Baxter of the United States Circuit 
Court, who did not regard the interests 
of the Standard Oil Company as para- 
mount to all public interests. He 
discharged the receiver who made this 
agreement, and appointed another in 
his place. Judge Baxter characterized 
the agreement as discrimination so 
wanton and oppressive, it could hardly 
have been accepted by an honest man, 
and ajudge who would tolerate such 
a& wrong or retain a receiver capable 
of perpetrating it ought to be im- 
peached, aud degraded from his posi- 
tion.’? Economic Aspects of Railroad 
Receiverships, p- 134. 

2 Henry W. Swain, Economic As- 
pects of Federal Receiverships, p. 
98-99. Such is also the opinion of 
Moorfield Storey, onetime president 
of the American Bar Association. 
See 30 Am. L. Rev. 801. 

3 «“ The legislature of Massachusetts 
was obliged to enact a special law pro- 
hibiting the obstruction of highways 
by the receivers and assigns of railway 
corporations. Acts of 1895, Ch. 173,” 

So we have the spectacle of a Fed- 
eral court supporting a receiver in his 
refusal to pay State taxes under the 
pretense that they were excessive in 
amount. In re Tyler, 149 U. S. 164. 


The court in this case sentenced a 
sheriff to pay a fine or be committed 
to jail, for levying upon the receiver - 
ship property. 

The same court also instructed its 
receiver to ignore the dispensary law of 
South Carolina and transport spirit- 
uous liquors in defiance of the law.’’ 

** In 1884 the receivers of the Wabash 
St. Louis and Pacific Railways repudi- 
ated tickets purchased prior to the 
receivership. 16 Railroad Gazette,560. 
A somewhat similar case occurred in 
the receivership of the Marietta and 
North Georgia Railway. The company 
had contracted with a marble company 
to carry marble between two points 
allowing the same to be stopped over 
at an intermediate point, to be dressed 
and then carried to the destination 
without extra care, the entire charges 
for freight being paid in advance; 
when the road went into a receivership 
in 1891, the United States Circuit Court 
decided that the receiver could not be 
compelled to transport the marble 
from the intermediate point to the 
destination, although the freight had 
been paid for such transportation 
before the appointment of the receiver- 
Central Trust Co. v. M. & N. G. Ry. 
Co., 51 Fed. Rep. 15.’? Economic As- 
pects of Railroad Receiverships, 133. 

* But the receivers iu their general 
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Discrimination by a common carrier is itself an actionable 
tort at common law.! And it is now admitted by the Federal 
courts that receivers are liable in damages for discriminating.? 
The decision of the Michigan court therefore amounts to this, — 
that while for each specific act of discrimination a Federal 
receiver may be sued without leave of the appointing court, 
yet.no other court has any jurisdiction to prevent a continuance 
of such discrimination, however gross and wanton it may be. 

The fact, however, that every specific act of discrimination 
may give rise to a suit against him need have no deterrent effect 
upon a receiver desiring to pursue a ‘ policy. of lawlessness.’’ 
Under the decision of the Michigan court his very lawlessness 
renders him invulnerable to suit, for it gives rise to ‘* multi- 
plicity of actions;’’ and to prevent multiplicity of actions he 
may invoke the equity jurisdiction of his own court. Thus 


while a State court declares its impotence to enjoin discrimina- 
tion, a receiver may, it seems, rely upon the Federal courts, or 
at least some of them, to restrain actions at law in the State 


courts for damages resulting from discrimination.* 


policy of lawlessness, have attempted 
no justification of themselves but have 
simply relied on the fact that defects 
in our laws enable Federal judges, 
who are so disposed, to be effective 
shields to prevent certain criminals 
being brought to justice by the State.” 
Economic Aspects of Railway Re- 
ceiverships, 139-140. 

1 State v. Nebraska Telephone Co., 
22 N. W. Rep. 237; Cooley on Torts, 
76. The Interstate Commerce Act 
but adopts and extends the common 
law. Tift v. Southern Ry. Co., 123 
Fed. Rep. 789. 

2 Texas & Pac. Ry. Co. v. Kuetman, 
54 Fed. Rep. 547; Cutting v. Florida 
Ry. & Nav. Cuo., 43 Fed. Rep. 747; 
Ohio Coal Co, v. Whitcomb et al., 123 

Fed. Rep. 359; Missuuri Pac. Ry. Co. 
v. Texas &c. Ry. Co., 31 Fed. Rep. 
862; Handy v. Cleveland & M. R, Co., 
31 Fed Rep. 689. 

® Texas & Pac. R. Co. v. Kuteman, 


54 Fed. Rep. 547. It was held in this 
cise that the statute forbidding the 
Federal courts to issue injunctions re- 
straining suis in the State courts 
does not apply to suits merely threat-~ 
«ned but not actually commenced. 
An il:ustration of the methods some- 
times practiced by the ‘‘arm of the 
court’’ is furaished by the case of 
Wabash R Co. v. Barbour, 73 Fed. 
Rep. 513. The receiver procured the 
removal of the cause to the United 
States court. It was there tried by a 
jury and a verdict given against the 
receiver for $5,000. The receiver then 
claimed that the removal which he 
had obtaiued was unlawful, that the 
judgment of the Federal court was 
void as without jurisdiction. In 
Baggs v. Martin, 179 U. S. 206, the 
United States Supreme Court declared 
that the law did not tolerate this sort 
of chicanery. 
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Injunction it is admitted would be a proper remedy against 
an ordinary common carrier! but it would interfere with the 
management of ‘trust property necessarily reserved to the 
court appointing the receiver.’’ The principal ground for the 
injunction in the case of an ordinary carrier is that it avoids 
‘a multiplicity of suits;’’? that is to say, it avoids unnecessary 
cost and trouble to both parties to the litigation. Yet under 
the decision of the Michigan court it is apparently compe- 
tent to put the receiver to this unnecessary cost and trouble 
but it is not competent to interfere with him in the manage- 
ment of the ‘‘trust property.’ Does not every act of dis- 
crimination by a receiver arise out of his management of the 
‘trust property? ’’ And does not every suit based on such an 


act involve a judicial determination regarding such management? 
A judgment against the receiver is a determination that such 
management is unlawful, and is an implied declaration that he 
cannot persist in such unlawful management without subjecting 
the trust property to the burden of multiplying judgments; for 
every suit looking to the obtainment of a money judgment 


against «a receiver in his official capacity is a proceeding essen- 
tially in rem, the judgment is not operative against him 
personally, but only against the property.* An injunction 
on the other hand is a proceeding purely in personam and 
never involves the seizure of property. Must we then con- 
clude that a State court may entertain a suit, the ultimate 
object of which is to appropriate and transfer a portion of 
the ‘* trust property ’’ to the plaintiff, and yet be without juris- 
diction to entertain a suit which can in no event involve any 
such consequence? Obviously, if regard be had to ultimate 


1 Tift v. Southern Ry. Co., 123 
Fed. Rep. 789; Scofield v. Lake Shore 
&c. R. Co., 43 Ohio State, 571; 54 
Am. Rep. 846; 1 High on Injunc. 616, 


Columbia, see 32 AM. Law Rrvirw 
736. In the last case the defendant 
was restrained by injunction from 
removing plaintiff's telephone. 


621; Rogers Lock Wks. v. Erie Ry. 
Co., 20 N. J. Eq. 379; Bluthenthal et 
al. v. Southern Ry. Co., 84 Fed. Rep. 
920; Danenhauer v. Chesapeake & 
Potomac Telephone Co, decided by 
Supreme Court of the District of 


2 Cases cited in the last preceding 
note. 

3 Thompson Cor., Vol. 5, Sec. 7160; 
Farmer’s Loan & Trust Co. v. Central 
R. Co. of lowa, 7 Fed. Rep. 541. 
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results, injunction suits are the least objectionable of any on the 
score of interference with the receivership property. 

But we have seen that while dicta in some of the cases cited 
by the Michigan court support the view that Congress has not 
changed the ancient chancery rule requiring leave so far as 
regards suits involving an interference with receivership prop- 
erty,! yet on this point none of those cases can be regarded as 
authority. On the other hand, that such suits may now be brought 
without leave was expressly held in Paxson v. Cunningham,? 
and the St. Nicholas * cases which involved the seizure of steam- 
boats in libel proceedings to collect damages resulting from the 
negligence of the receivers’ employés in the management of the 
boats. No suit could involve a greater interference with prop- 
erty than libel proceedings. Yet in the former of these cases 


the Circuit Court of Appeals speaking through Mr. Justice Grey 
held that the case was not even one calling for the exercise of 
the controling power reserved to the receiver’s court. 
following is his language : — 

‘¢ If the libel now in question had been in personam against the 


The 


receiver, it would have been in the very terms of the statute, 
and might have been filed without leave of the Circuit Court 
which appointed the receivers, subject however to the control of 
that court, so far as necessary to the ends of justice. * * * 
The libel tn rem against the steamship for a wrong done by her 
while in the possession and employment of the receivers if not 
within the terms of the statute is within its reason and 
equity. * * * The Circuit Court wisely exercised its dis- 
cretion in declining to issue the injunction.”’ 

' And in The St. Nicholas, referring to cases cited by counsel 
in contention for exclusive jurisdiction of the receiver’s court, it 


1Inre Tyler, 149 U. S. 164; 37 L. 
Ed. 689, also contains dicta support- 
ing this view But the case decides 
merely that the receiver’s court has 
the power to enjoin a sheriff from 
seizing the receivership property upon 
tax warrant, although it also suggests 
a lack of power in the State to enforce 
the payment of taxes against a Fed- 
eral receiver. 


But manifestly the act of Congress 
has no application to a proceeding for 
the collection of a tax, Such pro- 
ceeding is not founded upon any act 
or transaction of a receiver, nor is it 
@ suit, 

2 63 Fed. Rep. 132. 

3 49 Fed. Rep. 671, 
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was said: ‘* It will be sufficient upon the last proposition to sug- 
gest that these cases were decided before the Act of Congress 
of March 3, 1887, by which it was provided that receivers may 
be sued without the leave of the court appointing them. * * * 
This statute * * is controlling.’’ 

These cases were no doubt overlooked by the Michigan court 
for it would not likely have ignored them while citing mere dicta 
of a circuit judge. 

We have in a former article! alluded to the contention of the 
receiver in the case of Rogers v. Circuit Judge to the effect that 
in disregarding the city ordinance and in discriminating against 
Rogers, he was but obeying the order of the court that had 
appointed him. While the Michigan court was not inclined to 
construe the appointing order as directing discrimination, it did 

take the view that such an order would have barred the juris- 
diction of a State court to enjoin discrimination by the receiver 
in obedience to it.2, This view would be reasonable could we 
regard an order to discriminate as valid. For if courts of co- 
ordinate jurisdiction could enjoin obedience to each other’s valid 
erders, the result would be confusion bordering on anarchy. 

But in no proper sense can such an order be regarded even as 
a judicial act, much less can it be regarded as the valid adjudi- 
cation of a court. Assuming that a man clothed with the au- 
thority and responsibility of a judge could make such an order, 
it would be merely the order of such a man directing another to 
commit a tort. Such directions are not unknown in the busi- 
ness administration of railway and similar corporations, and 
when a court undertakes such administration the parties inter- 
ested may expect it to continue the business methods practiced 
by the corporation. But business regulations and directions 
although they may bear the form and seal of court orders, do 
not thereby lose their intrinsic nature. Upon assuming the 
administration of a railroad or telephone system a judge might 
make a formal direction that all business methods of the com- 
pany be adopted and applied in detail by the receiver. But 
would any one suppose that the receiver was executing a judicial 


1 38 Am. L. R. 523, . With Parker v. Brown, 8 Paige, 338; 
2 See ante, p. 65, note, and compare also 9 Jd. 437. : 
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order in every act taken in obedience to such direction? The | 
mere suggestion would be absurd, were it not that railroad and 
like receiverships, as in fact conducted, involve an indiscriminate 
blending of functions judicial and non-judicial. So it happens, 
as in the case before the Michigan court, that a clause directing 
the receiver to continue the rates charged by the company before 
his appointment! has been treated by the receiver as a judicial 
order, directing a continuance of discrimination, and protecting 
him from liability for such discrimination. But such an order 
although relating to the conduct of the receivership property 
and emanating from the court having control of that property, 
even if contrary to its intrinsic nature, we regard it as judicial, 
still lacks the elements essential to give it legal force. The 
subject-matter of such an order is not merely the management 
of the receivership property. If we regard it as judicial, it ex- 
tends to the property rights of the entire community. It pur- 
ports to determine the rights of each member of the community, 
the moment he applies for telephonic service. It adjudicates 
before hand, without notice or hearing, that the applicant is 
entitled to telephonic service only at such rates as the company 
had previously exacted. A more arbitrary proceeding could not 
well be imagined. In America nothing like it could be attempted 
outside the realm of receiverships; but within this realm we 
have a special regime, apparently designed to rehabilitate des- 
potism, and perpetuate its methods, in defiance of acts of Congress 
and written constitations. 

If as suggested in Rogers v. Circuit Judge an order direct- 
ing discrimination would deprive all other courts of power 
to interfere, then the act of Congress can be rendered wholly 
nugatory by the appointing court. A general order, broad 
enough to cover all acts of the receiver, would probably be 
deemed sufficient in Michigan to protect him from suit, in 
the courts of that State. In vain then would an injured party 
seek redress under the provisions of Congress. The only 


1A Federal circuit judge has de- Rep. 862. See also a remarkable 
clared a similar order binding upon dictum in Klein v. Jewett, 26 N. J. Eq. 
the receiver. See Missouri Pac. Ry. 475, and compare with cases cited in 
Co. v. Texas Pac. Ry. Co., 31 Fed. last preceding foot note. 
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remedy would be to humbly petition the author of the injury 
to pour oil upon the wounds he had inflicted. And one would 
not look for a good Samaritan among the thieves who not only 
stripped and wounded the traveler but abrogated the laws in- 
tended for his protection. 

If under the industrial conditions of twenty years ago Justice 
Miller could see cause for alarm, in the rule confining suits 
against a receiver to the court appointing him, how much more 
obvious is the danger of such arule now. The process of 
aggregating the forces of production has gone so far, that a 
committee of the American Bar Association has deliberately 
reported, that: ‘* The steps toward the formation of an uni- 
versal industrial corporation that shall crowd out all other cor- 
porations, and shall assume to itself all the industries of the 
land have been already more than half taken.’’! We are thus, 
according to this opinion, more than half way to the condition 
in which the appointment of a Federal receiver over a single 
corporation would be to transfer the entire industrial operations of 
the country into the hands of the Federal judiciary. The order 
appointing this universal receiver would contain directions as to 
charges. But we need not assume that the order would be for 
a mere continuance of former rates, as in the case before the 
Michigan court. We can} readily suppose that such receiver 
would be ** thereby authorized and directed to furnish’’ not 
merely ‘‘all telephones and telephonic service ’’ but all com- 
modities and utilities at a rate double ‘that theretofore 
charged.’’ It might be urged that such an order was not in- 
tended to direct general extortion and robbery. But in the 
language of its former decision the Michigan court may be 
imagined as saying: ‘* The order clearly indicates however what 
we should know without it, that the court which appointed the 
receiver claims the right to determine’’ its own charges. 
‘The right to make this determination necessarily belongs to 
that court, and this right is necessarily exclusive.’’ The real 
nature of this doctrine of the Michigan court now becomes 
apparent. It tends infinitely to enlarge and to centralize the 


1 37 AM. Law Rev. 831. 
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entire functions of government in the judiciary. It involves a 
despotism co-extensive with its application. Although we may 
be very far from a universal corporation and from a universal 
receivership, yet industrial combinations unquestionably tend in 
that direction; and the doctrine suggested in Rogers v. Circuit 
Judge, as unquestionably tends towards universal despotism. 

But the most liberal construction which the act of Congress 
could receive would only partially remove the evils at which it 
aims. It does not go far enough. Congress should take from 
the tribunal vested with the functions of the manager of railroad 
and similar corporations every vestige of jurisdiction to adjudi- 
cate claims arising out of the management of such corporations. 
If the public interest in such business requires its operation by 
the State when suspension of private operations is threatened 
by the claims of creditors, then it behooves Congress to provide 
a tribunal for the operation of such business so as to subserve 
the public interest, and not to throttle it. But confidencein the 
judiciary is of more importance than train service upon an in- 
solvent railroad. A court undertaking to manage a business so 
as to make it ‘* economical, useful and just’’ to its owners, can- 
not command the confidence of those who have claims to adjudi- 
cate, which if allowed would cripple or destroy such business. 
If to make a man a judge in his own cause was an outrage, which 
the parliament of England could not legally perpetrate,! it will 
be remarkable indeed if the American people shall long tolerate 
the spectacle of a judge assuming to administer justice to those 
whom he has injured by the maladministration of a trust. 

If the people have an interest in the operation of a railway, 
they have a greater interest in the preservation of the Constitu- 
tion. The powers once centered in the king, they have distrib- 
uted into three well-defined departments of government, and 
they must not now permit one of these departments to usurp the 
functions of the others, although the money lords may repre- 
sent that otherwise, the wheels of commerce and industry must 


1 ¢¢Even an act of parliament made MHobart’s Reports, Lond. 1641, p. 120. 
against natural equity as to make Quoted by Hebert Spencer, Justice, 
@ man judge in his own case is Part IV., Ethics, Sec. 32, p. 53. 
void in itself.’’ Chief Justice Hobart. 
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cease to turn. The freedom garnered by ‘‘ the wisdom of a 
thousand years’’ must not be surrendered to an autocrat, 
dressed in the guise of a Federal judge. No robes of ermine 
should conceal the innate viciousness of a receivership regime. 
W. A. Courts. 


Marre, MICH. 
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THE LAWYERS OF THE AMERICAN REVOLUTION.! 


My theme may, in these stirring times, seem somewhat an- 
ecient, even a little mouldy, musty and devoid of any special 
interest to the lawyers of to-day. It was Cousin, I believe, who 
said it was far better to have a future than a past. Our gener- 
ation of Americans is so busy, hurried and perplexed with the 
new social, political and economical questions which demand our 
immediate attention, that we have little time to muse over the 
past, and in the swirl and turmoil of our own affairs, can see 
but dimly what the future may hold for our country and pro- 
fession. 

The latter part of the eighteenth century was tilled to the 
brim with momentous and bewildering problems which our fore- 
fathers, although but a ‘ little people ’’ as compared with our 
eighty millions, were compelled to master. 

In the solution of these issues they walked by faith and trusted 
for guidance to certain elementary and eternal truths: truths so 
trite and simple that, to all thoughtful men, it would seem that 
our greatest danger to-day, as a people, is that because they 
are so old and commonplace we forget or ignore them. It was 
because the lawyers of 1776 were so steadfast in devotion to 
these plain principles for which they willingly sacrificed their 
substance and their lives, that it can be said of them in the 
words of the old prophet, ‘* That also was accounted a land of 
giants; giants dwelt therein in old times.’’ 

An intelligent. and fearless application of these fundamental 
truths would remedy some of the most serious evils which now 
afflict our body politic. ' 


We must insist on that personal liberty in which is included 
the God-given right of every man to labor where and when and 


A paper read before the Missouri Bar Association by Judge E. P. Gates, 
of Kansas City, Missouri. 
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for whom he will; and the right of every business man to con- 
duct his own affairs as he pleases so long as he does not trespass 
on the rights of anyone else, and we must also demand of all 
public officials an exercise of the sterling honesty and sacred 
regard for public virtue which characterized the founders of our 
nation. 

However, I do not intend at this time to discuss the ** burning 
questions of the hour’’ but only summarize a few of the facts I 
have gleaned in my reading concerning the lawyers of the earlier 

days. In order to properly understand the lawyer of the Ameri- 
can Revolution it is necessary to first consider the evolution of 
the colonial lawyer. In most times lawyers have been looked 
upon as a fairly decent set of folks. This, however, was not the 
case in the colonies during the first century of their existence. 
Then the lawyers were few in number and those few were con- 
sidered just to that extent— too numerous. All the settlements 
were not, however, afflicted with them. One Gabriel Thomas 
writing in 1698 to William Penn a report of Pennsylvania and 
West New Jersey, remarked that of lawyers and physicians he 
should say nothing because ‘* the country was very peaceful and 
healthy ’’ and expressed the hope ‘*that it might long continue , 
so, and never have occasion for the tongue of the one or the pill 
of the other, both equally destructive to men’s estates and 
lives.”’ 

The first lawyer of Massachusetts was Thomas Leechford, 
who was in fact no lawyer at all. He had only been a scrivener 
at the Inns of Court in London. He arrived in Boston in 1638- 
The fathers of the church, then autocratic in all affairs spiritaal 
and temporal in the plantation, looked askance at his unholy 
calling and hardly tolerated his presence among them. He was 
excluded from church fellowship and all civil offices and not 
even permitted to vote. To be sure he was to some extent an 
unsavory character, and for going to the jurors in a case, as 
appears from the court’s judgment, and pleading with them out 
of court, he was debarred from thereafter pleading any cause but 
his own, and admonished not to presume to ‘‘ meddle ’’ beyond 
what he should be called to by the court. The court soon gave 
him a case of his own to plead, for its records further show that 
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it shortly had him before it again for ‘‘ meddling,’’ but upon his 
acknowledging ‘‘ he had overshot himself and was sorry for it,’’ 
and promising not to meddle with controversies any more he 
was dismissed. Imagine if possible the attorneys of our day 
being forbidden to meddle in any controversies but their own. 
Surely tothem all things would become ‘ flat, stale and unprofit- 
able,’’ especially unprofitable. Mr. Leechford did not accu- 
mulate great riches by adventuring into the new land, for his 
total income for two years was only forty-seven pounds-a trifle 
over $100 per year. At the end of the third year he returned . 
to England where he avenged himself on the people who had 
cast him out by writing a book entitled: ‘* Plain Dealing or News 
from New England.”’ 

It was just one hundred years after the first lawyer arrived in 
Massachusetts before any lawyer was elected a member of the 
legislature. This lawyer, John Reed, was one of the most 
eminent of his time and was considered to possess a large 
law library; as at his death in 1749 it inventoried forty-three 
volumes and was worth 200 pounds it is evident that he did not 
take the Missouri Reports. 

The early lawyers were usually men of meager education and 
less income who eked out a livelihood by following one or more 
other callings which might add to their scant revenues and give 
them a little respectability in the community. Thus in the 
latter part of the 17th century of the three lawyers in New York 
one was also a glove maker, one a dancing master and the third 
had been condemned in Scotland for burning the Bible. I pre- 
sume the dancing master was somewhat ashamed of ~— a 
lawyer. 

One of the most able lawyers in Massachusetts at the time 
was Benjamin Bullivant, Attorney-General of the Common- 
wealth, who was at the same time a physician, an apothecary, a 
politician and a lawyer. 

In Virginia, East New Jersey and Massachusetts laws were 
passed forbidding lawyers to charge any fees for their services. 

There were several reasons why at that time lawyers were 
looked upon with so much disfavor. The aim of the first col- 
onists was to found an ideal community —to keep it free from 
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all controversies and crimes, to have az little litigation as possi- 
ble. The ponderous and tedious court procedure of England 
was intolerable to them. They would have none of it. Some 
sort of a court was necessary but still a necessary evil. Lawyers 
if possible they would do without. Thus the judges of their 
courts were for the most part ministers, physicians and business 
men. Never a lawyer if it could be avoided. They were fre- 
quently at the same time governors, members of the council, or 
legislature as well as judges of the court. The executive, legis- 
lative and judicial offices, which we strive so zealously to keep 
separate, were combined. The courts in New England were 
opened with prayer, sometimes with a sermon. Rev. John 
Winthrop as Governor of Massachusetts delivered his judgments 
from the pulpit, and Thomas Olive, Governor of West New 
Jersey, from the ‘‘ stumps in the meadows.”’ 

These efforts to do without lawyers were, as any right-minded 
person might have known it would be, a failure. As one writer 
has expressed it: ‘* This system of administering justice began 
to discover its inherent defects. Through a lack of men fitted 
by legal training to lay before the courts the merits of causes 
with clearness and expedition there was often a failure of justice 
and a protraction of trials.’’ Instead of preventing litigation 
the business of the courts and the evils of litigation increased. 
Many claims without merit or justice were made and a large 
number of frivolous suits were brought. ‘ 

An act of the Virginia assembly passed to remedy this evil 
stated that the courts were greatly delayed by certain busy per- 
sons not learned in the law interfering with causes in which they 
had no interest and proffering unsolicited advice to the judges. 
Sir Randolph, Attorney-General of Virginia, writing in 1668, 
lamented the want in the province, of ** two or three honest 
attorneys, if there were any such thing in nature.’’ The result 
of all these experiences was that by the middle of the eighteenth 
century the standard for admission to the bar had been greatly 
raised, and the lawyers began to be held in higher esteem. In 
Massachusetts a practice of three years in the inferior court was 
required for admission to the higher tribunal, and in 1776 the 
rule was adopted that after three years of study he might be- 
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come an attorney, after five years a counselor and after seven a 
barrister. In Virginia only those were barristers who were such 
according to the laws of England, and any one desiring to prac- 
tice in the lower courts was required to pass an examination 
before a committee of the bar. 

In New York three years at college or seven years in a law 
office was required for admission. Quite a number of able men 
went to England and read law at the Inns of Court. 

It was stated by a president of Harvard College that there 
were in 1768 twenty-five barristers in all Massachusetts, which, 
was more than double the number twenty years prior to that 
time. At the opening of the Revolution there were in Massa- 
chusetts thirty-six barristers and ten attorneys. The propor- 
tionate number in the other colonies was probably much less. 
Yet the part they took and the influence they exerted in bringing 
about the rupture with the mother country was immense. 

One writer, Mr. Gaylord Cook, to whom I am indebted for a 
number of my statements, says that ‘* From the lawyers’ work 
sprang the Revolution.’’ This statement is, I think, too broad 
perhaps, yet they did much to precipitate the conflict, to manage 
‘its course and to harvest its results. The war of the Revolution 
did not arise suddenly or unexpectedly or from a single cause, 
as have most of the armed conflicts of our own time but it was 
preceded by long years of earnest discussion and fierce debate. 
(Of course where there is much talking to be done the lawyers 
modestly try to do their share.) The questions involved were 
principally legal ones. In this it differs from two other epochs 
in history which are generally known as revolutionary. The 
English revolution of 1640 out of which Cromwell arose to 
supreme power was at first mainly concerning the respective 
rights of the crown and of parliament, and developed at last 
into questions of religion and theology. The French revolu- 
tion, at first a struggle for constitutional government, speedily 
became socialistic and anarchal, a blind protest of the masses 
against the sufferings which generations of misrule had made 
intolerable. In each of the three, if the result had been failure 
instead of success, it would not have been revolution but 
rebellion. In the English and French revolutions the lawyers 
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were at first quite active but they soon disappeared from the 
scene and in France their heads went into the basket’ with the 
others. The lawyer of the American Revolution kept a level 
head, and thus managed to keep it on his own shoulders. 

The resort to arms in 1775 was not caused by any. single act 
on the part of either side, but was the culmination of a long 
series of differences between the mother country and the colo- 
nies. The best of the arguments were not all on one side. One 
of the chief questions was the right of England to tax the 
colonies without representation. This she had been doing for 
many years. She spent large sums for their defense and pro- 
tection during the French and Indian wars, and by all of the 
rules of the government the colonists owed allegiance to her as 
their sovereign. Nor is it clear that prior to the Declaration of 
Independence a majority of the colonists were opposed to her 
claims. The tories claimed that, take all the inhabitants of the 
colonies, and the whigs or patriots, as we now know them, were 
in the minority. Long after the Revolution, John Adams and 
Thomas McKean, a signer of the Declaration of Independence 
and afterwards Chief Justice of Pennsylvania, in their cor- 
respondence with each other concerning this matter, reached the 
conclusion that at all times during the war there was one-third 
of the people opposed to the Revolution and among them were 
many of the conservative, wealthy and best educated of the 
citizens. By an act of the Legislature of Massachusetts after 
the war, between three and four hundred tories were banished. 
Among their names are to be found sixty graduates of Harvard 
College. 

A remarkable feature of those times is that the lawyers as a 
class, or at least the most prominent of them, were arraigned 
against the mother country. Some prominent ones like Sewall, 
Hutchinson and Leonard were on her side, but they were excep- 
tions to the rule. Generally lawyers have always been the most 
conservative of citizens. By their training they necessarily 
become imbued with a respect for the lawfully constituted 
authorities. They follow precedents, are lovers of peace and de- 
sire to walk in the old paths. The colonies had in the main the 
same customs, the same laws, the same judicial procedure as the 
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old country and judged by these England was as to many of her 
contentions in the right. To deny these was revolution or re- 
bellion. The claims of the sovereign country were met, not so 
much by appeal to the principles of the common law, or acts 
of parliament, or the decisions of the courts, for king and par- 
liament when acting in unison had for centuries, except in 
Cromwell’s time in all such matters, been recognized as su- 
preme; but the arguments of the patriots were based as a rule 
on philosophical and moral principles. Not but that the courts 
and judges of England had often stood boldly and firmly for the 
rights of the individuals, but always subject to the laws of the 
land, andin the making of the laws it was held that parliament 
was omnipotent. 

The colonists’ claims went deeper than proclamation of king 
or act of parliament. They resolved the right to govern into 
its final elements, not only back to the people themselves, but 
to the natural rights of each individual unit of the people. 
That is, that every created person came into this world with 
certain inalienable rights of which no other person nor any 
government could deprive him. This was destructive of abso- - 
lute government of king and parliament. It was revolutionary. 
No doubt the lawyers of that day passed through many a mental 
conflict with themselves before they heartily assented to these 
principles. 

There were two speeches made by the greatest advocates of 
their day, which did more to arouse the people, to summons them 
to the impending conflict and to solidify the patriots into a 
determined opposition to the crown’s demands than all else — 
one in Massachusetts and the other in Virginia. They were 
like bugle call answering to bugle call, from mountain top to - 
mountain top, marshaling a vast host to set their battle in array. 
The first was by James Otis, Jr., in the trial of the writ of 
assistance cases in Boston in 1761, and the other was by that 
master of eloquence, Patrick Henry, in the Parsons cases in 
Virginia in 1763. Each was a denial of the right of England’s 
king or parliament, sovereigns of the country though they were, 
to interfere with or to control in any way the domestic affairs 
of the colonies. Each was in itself a Declaration of Independ- 
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ence. A study of both of these famous cases gives an excellent 
view of the methods of the court’s procedure and the manner of 
practice of the lawyers of those days. These two trials aroused 
and excited the people and were followed by many pamphlets on 
political liberty and the natural rights of man, written in a great 
part by lawyers, and which were scattered broadcast over the 
land, and resulted, as the flood of public sentiment rose higher and 
higher, in the Continental Congress which met in Philadelphia in 
1774. In this convention the lawyers were most active. It was 
a lawyer, Richard Henry Lee, of Virginia, who in 1776 offered 
the first resolution which declared for American Independence 
and resulted in the appointment of a committee composed of 
Thomas Jefferson, John Adams, Roger Sherman, Benjamin 
Franklin, and Robert Livingston, all lawyers except Franklin, to 
draft the instrument which the Congress afterwards adopted. 
Of the fifty-six signers of the Declaration of Independence 
twenty-five were lawyers. I would not, if I could, minimize the 
work of the other great men of that assembly, of Hancock or 
Franklin or Samuel Adams and many others who were not 
lawyers, but the labors and influence of the latter were most 
noticeable. The Declaration, save some slight verbal changes, 
was written by a lawyer. And after more than a hundred years 
its great worth seems to be fixed and certain. But neither the 
document itself has escaped criticism, nor the credit due Jeffer- 
son for its composition gone unquestioned. 

Rufus Choate declared it to be composed of glittering and 
sounding generalities of natural rights. John C. Calhoun said 
that the statement that all men were born free and equal was 
obviously untrue. Someof its most severe critics were Jefferson’s 
personal friends. John Adams wrote, as late as 1822, that it 
merely recapitulated previous well-known statements of Ameri- 
can rights and wrongs; that it contained no new ideas; that it 
was a commonplace compilation; that its sentiments had been 


t™ hackneyed in Congress for two years before; that the essence 


of it was contained in a pamphlet composed by James Otis and 
pruned and polished by Samuel Adams. 


“Richard Henry Lee referred to it as copied from Locke’s 
— treatise on government. 


One writer, a Virginian of note, states 
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that some of its expressions were taken from a comedy entitled 
‘*The Widow Ranter, or the History of Bacon in Virginia.” 
Another, that for the sentiment and language of it Jefferson 
was indebted to the charge of Chief Justice Drayton of South 
Carolina to the grand jury of Charleston in April, 1776; and 
another to a declaration of independence adopted by a county 
in North Carolina in 1775. Still another to resolutions by the 
Virginia legislature passed in June, 1770. These objections 
sound very much alike the countryman’s criticism of the play of 
Hamlet when he first heard it. He said that it was a very good 
play, but that it seemed to be made up mostly of quotations. 
Jefferson himself said when shown the criticisms of his old 
comrade, at once rival and friend, John Adams, ‘ that perhaps 
these statements might all be true; of that he was not to be the 
judge; that whether he had gathered his ideas from reading or 
reflection he did not know; that he did know that he turned 
to neither book nor pamphlet while writing it; that he did 
not consider it any part of his charge to invent new ideas alto- 
gether and to offer no sentiments which had never been 
expressed before.”’ 

A most able author, Prof. Tyler, after reviewing all these 
criticisms pays a most eloquent tribute to Jefferson and declares 
that he made for himself no improper claim when he directed 
that upon the granite obelisk at his grave should be carved the 
words: ‘* Here lies Thomas Jefferson, author of the Declaration 
of Independence.’’ In fact the declaration does not purport to 
announce any new theory or principles. It declares that cer- 
tain truths are self-evident and proclaims the American people’s 
faith in them. No State paper was ever better adopted for the 
purposes for which it was intended. First, to unite the Ameri- - 
can people themselves on certain fundamental principles, and, 
second, to inform the world of the grounds of the contest 
between the colonies and the mother country. To unite the 
people there must be a statement of the rights for which they 
were contending which would be acceptable to all, and to do 
this must be summarized those principles and ideas which they 
had been for many years discussing. 


“Oft thought, but ne’er before so well expressed.” 
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For two hundred years had the peoples of Europe, now in one 
place now in another, been talking, writing and fighting for 
political and religious liberty, for the heaven-given rights of man, 
as man only. The Declaration of Independence of the Dutch 
members of the Union of Utrecht when they revolted from 
Philip of Spain in 1581: the declaration of rights by which 
England announced her repudiation of James II. a century later, 
embody many of the same ideas. It was to these great truths 
which had long beencherished by all ardent lovers of the human 
race, the Declaration of Independence appeals as the justification 
of the colonies’ course. These truths had been plants of slow 
growth, which had been nourished by the blood of heroes of a 
hundred battle-fields and watered with tears of their widows and 
orphans. Our Declaration of Independence was one of its fair- 
est blossoms. It is not the property of any one man, nor the 
possession of any one party or country. It belongs to all times 
and to all lands. It proclaims itself to be the rightful inheritance 
of every man created in the image of his Maker. If the Decla- 
ration of Independence was the fairest blossom on liberty’s tree 
the Federal Constitution of 1787 was its perfect fruit. This 
instrument was almost exclusively the lawyer’s work. Thirty- 
four of the fifty-five members of the convention were lawyers ; 
twenty-eight of the thirty-four had received a classical educa- 
tion. The committee to whom were referred the resolutions of 
the convention from which to report a constitution was composed 
of James Wilson, John Rutledge, Edmund Randolph, Oliver 
Ellsworth and Nathan Gorham, all lawyers except Gorham. 
And the final committee to whom was intrusted the work of its 
completion, to polish its style and arrange its articles were 
William Samuel Johnson, Alexander Hamilton, Gouverneur 
Morris, James Madison and Rufus King, all lawyers. 

Thus was built and launched on its fateful voyage the noblest 
ship of State that the world has ever seen. Well may any man, 
family, class or profession be proud to claim kinship to those 
whose hands and brains created and equipped her. We can not 
but feel that this work of our forefathers brought the race 
much nearer to the last scene of the Hindoo’s vision of human 
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life. A holy man is said to have asked Buddha to grant him a 
view of the progress of human government from the beginning 
to the end. His prayer was granted. In the first scene man 
came forth as a great four-footed beast, saddled and bridled, 
driven and curbed by an iron rein held in a mailed hand. After 
many other views, man in the last scene appeared in the image 


of God and gently guided by an invisible rein held in an unseen 
hand. 
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MetHops or SuprReME Courts 1n Decipinc Cases. — At the meet- 
ing of the Illinois State Bar Association for 1904, there was a general 
discussion upon procedure in the Supreme Court of the State, or in 
other words the method of the court in considering and determining 
the cases argued and presented upon briefs. In the last number of 
the Review we quoted Mr. Justice Brewer as to the manner in which 
the Supreme Court of the United States disposes of cases, which is in 
brief as follows: Saturday of each week is a day of conference when 
no open session is held. At this conference the cases which have been 
argued or submitted are called by the chief justice and discussed, each 
justice being expected to be ready to express his individual opinion. 
Not infrequently the discussion of an important case is continued from 
week to week. A vote is then taken on affirming or reversing, and 
the cases that have been decided are assigned by the chief justice to 
the different justices to write opinions. Afterwards the written 
opinions are discussed and objections and criticisms voted upon. 

The present method of the Supreme Court of Illinois appears to be 
that the cases argued or submitted are assigned to the several justices 
to write opinions without any previous consultation or preliminary 
decision of all the justices. 

The opinions as prepared are the opinions only of the justices who 
write them. 

It appears that the members of the bar quite generally object to this 
method of disposing of cases, and desire that the court shall adopt sub- 
stantially the method above discussed. The report to this effect of a 
committee of the State Bar Asssociation was followed by a general dis- 
cussion. Mr. Bassett upon this matter said: — 


By the present methods, the justice who prepares the opinion makes a state- 
ment of the case, as it appears to him, and an argument in the opinion to con- 
vince the other members of the court that he has decided the case correctly. 
He becomes an advocate for the party in whose favor he has decided; hence 
his opinion generally is twice the length it would be if he only wrote an 
opinion of the case, which had already been decided by the court. There can- 
not be an independent investigation and decision by the present manner of dis- 
posing of the cases. Each justice feels that he has labor enough in investigat- 
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ing and deciding the cases allotted to him, and unless the opinion written by 
his brother justices appears to him on first blush to be wrong, he is not likely 
to give it much consideration; and then ke enters upon the investigation influ- 
enced by the opinion written by his brother justice, who has investigated the 
case, and if he has any doubt about the correctness of it, he gives him the 
benefit of the doubt. It is contended by the justices of the Supreme Court 
that the business of the court could not be disposed ofjby any other method 
than that now pursued. In a letter from the present chief justice, answering 
one written to him by me, he says: ‘* The rules of the court, adopted for the 
transaction of its business, have in view two objects: First, the dispatch of 
busivess, and second, that it may be efficiently done. It is as important to 
litigants that the business of the court be speedily done as it is that it be well 
done.’? Accepting the statement of the chief justice, I contend that the method 
could be changed, as I have suggested, and the business be disposed of as 
rapidly and far more satisfactorily to the bar than it is by the preseat methods, 
without the statutory changes suggested. * * * If the members of the bar 
were convinced that each member of the court had carefully examined the 
abstracts, briefs, arguments and authorities cited, when the case was orig- 
inally presented, and after a conference the case decided, in my opinion there 
would not be half as many pet tions for rehearing. Generally it is,because 
they believe thatiit is the only way to get the case examined by the full court 
that the petition for rehearing is presented. There were, at the last term of 
the Supreme Court, forty-three petitions for rehearing; one hundred and five 
cases on the call docket, showing that in more than one-third of the cases there 
are petitions for rehearing. It is stated by the chief justice that the present 
‘method of doing business represents the experience of the court extending 
over a period of eighty-two years.’’ If the chief justice is correct in that, it is 
hoary-headed and time that it should die, and I hope that some who follow me 
will give it a decent funeral. 

Our Supreme judges are too verbose. This will be apparent from an exam- 
ination of the opinions of other courts and of our own Supreme Court prior to 
1877, and the opinions that have been written since that time. Ino the four re- 
ports, volumes 202 to 205 Illinois, inclusive, there were two hundred and ninety- 
six cases decided, which averaged eight and one-third pages to each case. In 
the 134th, 141st and 142d Massachusetts Reports there were four huodred and 
fifty cases decided, covering four pages for each opioion. In the 24th to the 
27th Ohio State Reports inclusive, there were four hundred and thirty-seven 
cases decided, averaging five and one-half pages to each case. In the 40th and 
50th lowa there were four hundred and eight cases decided averaging three 
and one-half pages to each case. 


Mr. Rosenthal, who expressed similar views, narrated an incident by 
by way of illustration. 


This particular incident, which has often been related as having occurred in 
the Court of Appeals of New York, is pretty well known, and illustrates what I 
am endeavoring to bring out. It there occurred at one time that the judge to 
whom the case had been assigued for the preparation of an opinion brought into 
the conference room an opinion which was quite lengthy and fully disposed of 
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the case, and his brother judges all listened and were ready to concur in the 
opinion, when he said: ‘‘ Wait a minute before you decide this case.”” And he 
pulled out of his pocket another opinion written on the opposite side of the 
case, and when that opinion had been read all the judges were ready to concur 
in the opinion because it presented phases of the case which had not been pre- 
sented in the first opinion which had been read. Now that very same thing can 
occur and must occur in our court. And it must occur that little slips will 
creep into our Supreme Court opinions which, if we had the fullest conference, 
would not appear. 


Mr. Justice McClain, of the Supreme Court of Iowa, being present 
was asked to speak as to the method of his court in disposing of cases, 
which he showed to be substantially the method of the Supreme Court 
of the United States which he stated is also substantially followed by 
the Supreme Court of Wisconsin. He said: — 


That the new method with us has resulted in opinions which are more satis- 
factory to the attorneys in the various cases seems to be indicated by a reduc- 
tion of the number of petitions fora rehearing. We have never had any very 
great proportion of applications for rehearing and we have never been very 
liberal in granting rehearings. It is an open question whether it is a better 
indication of strength on the part of the court to grant rehearings or to 
refuse them. But if the cases have been fully and fairly considered by the 
court, few rehearings will as a matter of fact be granted. Among the lawyers 
in our State there was an impression loog prevailing that petitions for rehearing 
practically went into the basket. Indeed, there is a current story that a lawyer 
came to Des Moines from a distant part of the State and presented very elabor- 
ately a petition for rehearing, and took the next train home and found on his 
desk when he got to his office a postal card from the clerk saying that his 
petition had been overruled. That no doubt is a mere canard, but possibly 
our court for a time went to the extreme in refusing petitions for rehearing. 
We think, however, that itis a satisfactory result of the new method that fewer 
petitions of this kind are presented and that we do not find it necessary to 
grant rehearings in any considerable number of the cases in which they are 
asked. Your whole discussion on this subject has been extremely interesting 
and your arguments one way and the other have been very fair. As I have 
remarked to some of the members of the Association with whom I have talked, 
we had just this same agitation in our State for many years. Lawyers were 
constantly saying that the opinions were one judge’s opinions, and the judges 
were constantly saying on the other hand that every opinion had received the 
full consideration of the whole court. But the real difference was this: The 
lawyers insisted that it was the opinion and not the case, which the court 
fully considered, and that is a very significant and important distinction. 


Mr. Justice Scott of the Supreme Court of Illinois at the banquet 
took up this subject, saying in part: — 


What I want to suggest is this, that in the last four terms of the Supreme 


Court, opinions were filed in four hundred and ninety-eight cases. At the 
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coming term the present indications are that opinions will be filed in approx- 
imately one hundred cases, making for the full year of five terms six hun- 
dred cases in which opinions have been filed in that court. In the year ending 
January first last, opinions were filed in three hundred and twenty-seven cases 
by the Court of Appeals of New York, and in two hundred and twenty-seven 
cases by the greatest of all American courts, the Supreme Court of the United 
States, not only the greatest of all American courts, but perhaps the greatest 
court among English speaking people. Now there is a story of a gentlemen 
who went to confession and told the priest that he had been poaching and 
killing deer, and the priest said, ‘‘ How many did you kill?’ and he said: 
‘* Father, I came here to confess and not to boast.’? That is my attitude about 
the number of opinions that the Supreme Court of Illinois files in a year; [am 
confessing it, I am not boasting about it. But the cases come there; they 
must be disposed of. It is true of course that you judge acourt by the quality 
of its work rather than by the quantity, as was tersely said in a brief that I had 
occasion to examine a little while ago, it is the business of a court to dispense 
justice and not dispatch business. But if the cases be not disposed of there 
will come a time when the court will neither dispense justice nor dispatch bus-. 
iness. The delay will amount to a denial of justice. 


Tue Lyrncuinc Prosiem. — At the meeting of the Alabama State Bar 
Association last summer Henry E. Gipson, Esq., read a paper in which 
he discussed the delay of the law as an excuse for lynching, and arrived 
at the conclusion that there is very little merit in the excuse. On the 
contrary, he says: — 


The cause of justice most certainly would not be subserved by forcing the 
accused to be placed on trial while the passions of the people are running riot 
against the supposed criminal. And, too, it would frequently have the effect 
of depriving the accused of proper counsel, as in many instances the attorney 
would have no time to prepare his case. Again, it should be kept in mind that 
many of the objections and technical rules of law and court practice, that at 
first sight might seem merely captious and without merit, save to delay the 
case, are, as a matter of fact, well settled principles of law, which have been 
tried for many years and found admirably adapted forthe protection of the lib- 
erty of accused persons. Without the orderly and timely proceedings to try 
an accused person, the courts would be iu imminent danger of being converted 
into -a legalized mob: Itis well settled that the certainty of punishment is a 
greater deterrent of crime than the severity of punishment. It may well be 
said that the certainty of punishment is more horrible to evil-doers than rash, 
or severe and unusual treatment. 


The paper gave rise to an interesting discussion of the subject by 
several members of the Association. W. W. Callahan, of Decatur, 
said: — 
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It is not the delay of justice, it is the innate devil in the man. There are 
some people who have norespect for law and no patience with it, and that 
crowd is always trying to stir upa noise. You take the man who joins a mob, 
he has no respect for the civil or criminal law either. * * * It is the dis- 
position of the people, they don’t respect law. There may be some cause for 
that, it may be that the lawyers and courts are somewhat to blame for 
that. * * * The disposition of the public is to punish the man that is 
caught, it is not the question so much whether he is the right man or not. 
You may say what you please, sentiment is stronger than evidence, it invades 
the jury box. Leta prominent man be killed, and nine times out of ten the 
party who kills him is convicted, but once the prominence is equal then comes 
the battle, and the play is not for the Jaw but for the jury, and I for one am 
opposed to any further concessions to this clamor for speedy trials. 


Tipton Mullins, Esquire, of Clanton, said: ‘‘I have no patience or 
sympathy with any clamor which seeks to bring the law into disrepute 
and take the form of clamoring for speedy trials, and I think lawyers 
should speak and act against that sentiment. It does not exist in 
Alabama, and it is due to the fact that many people have no regard 
for the law. It is a popular effervescence, nobody can tell where it 
cometh and goeth. Respect for the law is the primary consideration, 
and I have no sympathy with any effort to have such speedy trial as 
would in any sense characterize the court as a mob, or give it any of 
the elements of a mob.’’ 

W. W. Pearson, Esquire, of Montgomery, began his remarks with 
the pertinent inquiry: ‘‘ Isn’t the whole trouble a lack of public senti- 
ment? If there was a disposition on the part of the entire people to 
enforce the law, the law would be enforced.”’ 

R. L. Harmon, Esquire, of Montgomery, declared: ‘‘ I believe the 
way to suppress mob violence and lynchings is by having the judges 
and solicitors in their respective counties perform the duty that the law 
points out, the duty which the law prescribes for the judges, the solici- 
tors, the grand and petit juries of the State. There is certainly in Ala- 
bama no lack of law on the question of punishing the guilty party. I 
believe these crimes should be punished, that the guilty parties should: 
be indicted, tried and convicted or acquitted according to the evidence 
in the case.’’ 

Other members spoke in similar terms and the whole discussion 
showed a fixed determination on the part of the lawyers of the State to 
do whatever they could to arouse a public sentiment that will rid the 

" State of the disgrace of mob violence. 

The annual address before the Association was delivered by Hon. 
Fabius H. Busbee of North Carolina, on the ‘‘ Duty of Southern Law- 
yers toward the Negro Question.’ Since the press and the pulpit had 
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often failed to speak out fearlessly, he appealed to Southern lawyers, 
saying :— 


In the name our dear mistress, the law, I ask you, lawyers of Alabama, jeal- 
ous of her reputation and devoted to her material advancement, to exert your 
personal and united effort to arouse and cultivate a public sentiment that will 
secure to the members of the colored race, the protection in person and liberty 
which the Constitution of Alabama solemnly guarantees to every man within 
her borders. 


He gives the statistics of lynching for 1903, using the report of the 
- Chicago Tribune as the most reliable. Saying: ‘* For several years there 
has been a gratifying decrease in the number of cases of mob violence 
reported. The largest number of cases was in 1892, when there were 
two hundred and thirty-five persons lynched, according to the Chicago 
Tribune. Another estimate for the same year, found in the Encyclo- 
pedia of Political Science, is 241. Of the 235 cases, there were 203 in 
the South, and Alabama was charged with 22. In 1893 there were 200 
cases. The number diminished year by year, but never less than 100, 
until in 1902 it fell to 96. Last year it had increased to 104 of which 
only two cases were in Alabama. Of the lynchings reported last year 
12 occurred in the North and 92 in the South. The victims were 86 
negroes, 17 whites and a Chinamau. The alleged crimes were: homi- 
cide, 47; criminal assault, 11; attempted assault, 10; murderous 
' assault, 7; unknown offenses, 5; complicity in murder, 5; arson, 4; 
race prejudice, 5; suspicion of murder, 3; mistaken identity, 3; in- 
sults and threats, 3; refusing to give information, 1. This is the ghastly 
record. 

Speaking of the causes of the growth of lynching he says: ‘‘ It will 
be an interesting inquiry for the future historian to ascertain and ana- 
lyze the causes which have been operative in bringing about the fre- 
quent resort to mob-law in the South. It is doubtless the resultant of 
a combination of forces, some of which had their origin soon after the 
end of the civil war. * * * ‘The slightest examination into the ante- 
bellum history of the South, will disclose the fact that in the days of 
the old South, the days of slavery, there was no part of the world in 
which the obedience to the commands of the law, and reverence for 
its officers, held more complete sway.’’ 

In conclusion he suggests aremedy: ‘‘ Convictions may be difficult to 
obtain for the present, but grand juries may be induced to find indict- 
ments. One serious effort to convict a person charged with lynching, 
even if it should fail, as it almost surely would, would have a greater 
deterrent effect than a hundred addresses and sermons. So far as 
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legislation is concerned, we have perhaps enough laws upon our statute 
books, if they could be fully carried out. It might have a good effect 
to give the widow or child or dependent parent of the person killed, a 
right of action in any county in the State, for penalty of a prescribed 
amount against the officer from whose custody the prisoner was taken, 
and his bondsman, and also against the county in which the lynching 
occurred. If the officer had been recreant in his duty, the recovery 
should go against his bond, if he had not been, then against the county, 
In this way the liability could be placed where it belongs, and the tax- 
payer could be made to feel the pecuniary burden of the wrong.’’ 

In McClure’s Magazine for January, 1905, Mr. Ray Stannard Baker 
has an interesting article entitled ‘‘ What is a Lynching,’’ being a study 
of mob justice South and North made after visiting a number of 
‘* lynching towns.’’ His article for January last deals altogether with 
lynching in the South, and closes with a statement of the influences 
tending to prevent future lynchings in this part of the country. 


But it is not likely that there will be another lynching soon in Madison 
County. The revolt against mob-law is too strong, and it is a sentiment that 
is growing rapidly. With the newspapers, the preachers, the good citizens 
and the governor fully aroused, the outlook is full of hope. And rural free 
delivery and country telephones, spreadiug in every direction, are inestimable 
influences in the quickening of public opinion. Better roads are being built, 
the country is settling up with white people, schools are improving, and the 
population generally, after a series of profitable cotton crops, is highly pros- 
perous — all influences working toward the solution of this problem. Another 
potent factor in quieting race disturbance, whether we look at it right or 
wrong, is the sentiment of the status of the negro in the political field. An- 
other is the sensible work of such negro educators as Booker Washington and 
Professor Councill, of Alabama. No one, indeed, who looks seriously into the 
lynching problem in the South can fail to be strongly impressed with the fact that 
the people everywhere, led by the best newspapers and the energetic younger 
men, the men who are developing the resources of the new South in such an 
astonishing way, have not only awakened to the gravity of their problem, but 
that they are making a genuine fight for social self-restraint, for the breaking 


up of old prejudices, in short, the replacing of mob license by the orderly 
execution of the law. 


Wuat Can se Done to Stor Lrxcuinc was the subject of an 
address by Henry McAllister of Colorado Springs, before the Colorado 
Bar Association at its meeting September Ist, 1904. His State has 
not wholly escaped the disgrace of the lynching evil. He seems to 
attribute the origin and growth of lynching to the law’s delay much 
more than the lawyers of Alabama do. He says: ‘*‘ Many eminent 


102 39 AMERICAN LAW REVIEW. 


students of the question have publicly expressed the belief that a prompt 
and vigorous trial and punishment of the offender will go far toward a 
discouragement of the lynching criminal.’’ Mr. Justice Brewer has 
placed the stamp of his approval upon it in the following language : — 


What can be done to stay this epidemic of lynching? One thing is the 
establishment of a greater confidence in the summary and certain punishment of 
the criminal. Men are afraid of the law’s delays and the uncertainty of its 
results. Not that they doubt the integrity of the judges, but they know that 
the law abounds with technical rules and that appellate courts will often 
reverse a judgment of conviction for a disregard of such rules, notwithstand - 
ing a full belief in the guilt of the accused. If they were certain that the 
guilty ones would be promptly tried and punished, the inducement to lynch 
would be largely taken away. 


He also quotes Chief Justice Walter Clark of the Supreme Court of 
North Carolinia as saying : — 


The wide-spread of lynching is caused from the apprehension in the public 
mind that our expensive system of government has failed to protect society 
against crime. The only remedy is to import more common sense and fidelity 
to duty into the administration of criminal law. If the punishment of crime 
were made reasonably prompt and certain, and the public had confidence it 
would be so, there would never be another case of lynching. 


Continuing, Mr. McAllister says: — 


Our attention thus far has been directed to a discussion of what can 
be done by legislative and judicial action, facilitating trial and pun- 
ishment of the criminal and imposing penalties upon the lynchers and 
others, to discourage the lynching habit. I am convinced, however, 
that we must look elsewhere for the most effective remedies. One of 
the best answers that can be given to the question propounded to me for dis- 
cussion, is contained in a letter received from Governor Vardaman of Missis- 
sippi. He says: ‘‘ Public sentiment in every community is potential, but the 
officers of the law in the courageous and prompt performance of their duty, 
can create public sentiment. In my judgment, there is no excuse for an officer 
permitting a mob to take from hima prisoner. I believe that half a dozen 
determined men can hold at bay any mob that may undertake to override the 
law.’ 

There can be no question that a very large percentage of mob violence 
occurring throughout the country has been due to the truckling of weak officials 
to the fury of the law breakers. In many instances fear upon the part of the 
officer of personal violence —in more cases the fear of loss of friendships and 
political support — has resulted in a practically peaceable delivery of the victim 
into the hands of his torturers and murderers. A statute providing that such 
an occurrence should ipso facto work a forfeiture of office might act as a de- 
terrent; but the strongest hope of relief in this direction is in a public senti- 
ment which will place in office where great strength of character and the highest 
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type of bravery may be required, men of proved fidelity to duty and courage. 
If a prisoner is once apprehended and intrusted to such a man, there will be 
little occasion for academic discussion of remedies for lynching. But there is 
another means which, standing in support of the courageous sheriff, or con- 
fronting the halting official, will put such terror into the heart of the lyncher, 
as to go a long way toward dampening his ardor. The chief executive of 
the State who lets it be known that the whole military strength of the Com- 
monwealth will be brought into action in vindication of the law, and that, if 
required, the order to fire upon the mob will unhesitatingly be given, can do 
more to drive the lyncher out of business than can any statute. The prompt 
exercise of his constitutional rights and duties by Governor Durbin of Indiana 
resulted in more respect for the law in that State than could be produced by 
tifty years of discussion and legislation. * * * 

The recent deplorable occurrence at Statesboro, Georgia, where two negroes 
who had been promptly tried, convicted and sentenced to be hung, were taken 
from a handful of militia “‘armed’’ with empty guns, and burned at the stake, 
demonstrates that after allis said and done, the swiftest justice administered 
upon the criminal is never a sure remedyfor lynching. Having entered upon 
its part faithfully and well, the law of the land was there driven to the wall 
by its assassins and was defeated because its appointed agents committed the 
folly of resorting to easily exposed artifice instead of to that last, most pow- 
erful instrument for law’s self defense, the bullet. It is the duty of the State 
to protect the majesty of its laws with the same weapons which a nation em- 
ploys to preserve and defend its own sovereignty. Public sentiment in this 
as in all other public questions can do much to discourage lynching, to con- 
duce to the legal punishment of crime and to instil in peace officers the con- 
fidence which will lead to faithful observance of their oaths. But the best 
way to arouse this sentiment is through the display of a high order of cour- 
age by every Official from Governor down, who may be called upon to meet 
the emergency ofa mob. If in any community a prisoner is saved from murder 
by the signal bravery of a sheriff, the public sentiment which is almost sure 
to applaud him will demand of the future official equal loyalty to his duty 
should the occasion ever arise. 


In conclusion he says: ‘t The lawyers of Colorado should do their part 
in defending the fair name of our own State against further assaults 
of ‘lynch law’ upon her honor. No cause is so dear to the people 
as to justify the taking or injuring of one human life, however miser- 
able, through the summary action of the mob. In the hours of passion 
and bitterness, no matter what the provocation, there must not be, to 
borrow the lofty language of Benjamin R. Curtis, any wavering among 
loyal citizens between ‘ American justice and American injustice — 
that justice which Mr. Burke says is the great standing policy of all 
civilized States, or that injustice which is sure to be discovered and 
which makes even the wise man mad, and which, in the fixed and im- 
mutable order of God’s providence, is certain to return to plague its 
inventors.’ ’’ 
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Fewer Lrncuines 1n 1904. —-The Chicago Tribune’s annual review 
and statistics for 1904, published on the last day of that year, show a 
gratifying decrease of crime in general, and fewer lynchings than in 
any previous year since 1885. Lynchings for the year number 87 as 
compared with 104 the previous year; 96 in 1902 and 135 in 1901. 
November was the one month in 20 years during which no lynching was 
reported North or South. Of the 87 lynchings 82 took place in the 
South and five in the North. There were 83 negro victims and four 
whites. Two women were among the number. The high water mark 


of lynchings was in 1892, when the mob vengeance was wreaked on 
235 persons. 


Reapine THE WuirR-_winp. — Sent to Kershaw to investigate the 
lynching of John T. Morrison, Solicitor J. K. Henry has made a report 
to Governor Heyward which will not fail to attract wide-spread public 
attention. It is a candid, an intelligent and withal a damning public 
document. Solicitor Henry informs us that he found at Kershaw a 
condition of affairs which shocked him beyond expression. ‘‘ A sense 
of paralysis,’’ he says, ‘‘ came over me with the darkness of Monday 
night.’’ And surely there is little wonder that this should have been 
so since we learn that even in the Christian ministry itself Solicitor 
Henry had found apologists for the crime of the Kershaw mob. 

It is a graphic picture which Solicitor Henry has drawn. An out- 
rage against law, order and civilization had been committed at Ker- 
shaw. A representative of the highest authority in the State made a 
dispassionate and strictly judicial investigation of the crime, only to 
report to his excellency, the Governor of the great State of South 
Carolina, that he found the sympathy of practically the entire com- 
munity with lawlessness rather than with the law. Well might Solicitor 
Henry have felt benumbed in mind and heart in the presence of the 
revelations vouchsafed to him at Kershaw. Well may the intelligent 
and law-abiding people of South Carolina stand aghast before the 
spectacle of complacency for violence parading itself before the public 

aze. 
. ‘*His blood be upon us and our children,’’ was the cry raised by 
the first mob of the Christian era. It was advanced in justification of 
the crime of crimes at Jerusalem nineteen hundred years ago. Before 
its echoes died out a deed had been done which was unspeakably 
brutal, and hopelessly criminal. It is the fatuous defense that dis- 
graced humanity before Calvary that Solicitor Henry finds is being 
put forward once more by people at Kershaw: ‘‘ His blood be upon us 
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and our children! ’’ Who are ‘‘ we’’ and who are our children? ’’ 
Is not Kershaw part and parcel of South Carolina and South Carolina 
civilization? Is the law that has been outraged and trampled on 
Kershaw law or South Carolina law? Shall the murders of the mur- 
derer John T. Morrison make for themselves a new code of morality 
and by the practice of it disgrace their fellow-citizens of an entire 
commonwealth? Shall the mercy and the justice which humanity 
dictates and which the law guarantees to society be trodden ruthlessly 
under foot because a Kershaw mob and its sympathizers seek and 
accept for themselves and their innocent children the bloody brand of 
Cain? 

These are questions which the lawmakers, the courts and the people 
of South Carolina must answer sooner or later. Solicitor Henry 
informs us that there is now no lawful way to make the people of Ker- 
shaw punish crime unless they themselves are willing todoso. The 
right of local self-government is one of the most precious privileges 
and prerogatives of the American people. It may not be tampered 
with or denied lightly, but it may be questioned whether the commu- 
‘nity that would make that right a pretext for countenancing and pro- 
moting murder is entitled to impunity for such a practice. 

Solicitor Henry calls attention to one fact which seems to us to 
stand out distinctly from the rest of his report. He appealed for help 
to the members of the Town Council of Kershaw as ‘‘ they were sworn 
officers’’ like himself. His confidence was indifferently repaid by 
those on whom he counted. He gives the result of his poll of the mayor 
and aldermen and then he adds this truly startling information: ‘‘ The 
clerk (of council) was in sympathy with the lynchers and would not 
help to ferret it out and would cover up evidence if he knew of any.’’ 
It would be needless to comment upon such a declaration as that. It 
is an open defiance of law by one peculiarly obligated to uphold the 
law. It not only renders the man who made it, in spirit at least, an 
accessory after the fact of the killing of Morrison, but is a public 
announcement of his willingness to aid and abet the criminals to the 
extent of suppressing of evidence against them. These things may 
not be considered worthy of punishment in Kershaw, but they are 
accounted crimes by the State of South Carolina; and it behooves the 
people of South Carolina to find some way by which the majesty of their 
laws may be vindicated and by which the integrity of their civilization 
may be maintained. 

Solicitor Henry himself is entitled to the gratitude of his fellow- 
citizens. He has performed a thankless and a difficult public duty 
with fidelity, courage and ability. — Charleston News and Courier. 
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Tue Cevesratep ‘ Let-Us-Have-Peace”’ Letrer or GENERAL 
Grant, was unearthed the other day by some workmen in a cellar at 
Hartford. The letter was written by General Grant on military head- 
quarters’ paper, with the printed words scratched out. It was 
addressed to Gen. Hawley, who, it seems, as chairman of a committee 
of the Republican convention of 1868, had notified him of his nomina- 
tion for the presidency. It did not contain more than 150 words. 
The last paragraph, which contained the celebrated clause, was as 
follows: — 


‘** Peace and universal prosperity, its sequence, with economy of adminis- 
tration, will lighten the burden of taxation while it constantly reduces the 
national debt. Let us have peace. 


With great respect, 
(Signed) U.S. Grant.” 


GENTLEMAN BurGiar. — A criminal known under this title pleaded 
guilty the other day to an indictment of burglary and received a 
sentence of fourteen years in the penitentiary. While robbing the 
surrounding country louses he resided with his family in a neat 
cottage in Ridgewood. [le was known as a commuter, was respected 
by his neighbors, and was a member of several lodges and organiza- 
tions. 


Deatu By Accipent. — The Supreme Court of Texas, reversing the 
decision of lower courts, in the case of Hudgins v. Maryland Casualty 
Co., holds that a death from eating spoiled oysters, is not a death by 
‘* accident ’’ within the meaning of an insurance policy. 


Tue Damaces GROWING OUT OF THE SO-CALLED TuNNEL DISASTER, 
paid by the New York Central and Hudson River Railroad Co., have 
now aggregated $1,250,000 and several cases are still pending. This 
includes two verdicts for the aggregate sum of $145,000, one for the 
sum of $75,600 and the other for the sum of $70,000. In one of these 
cases, in addition to the amount of damages, $3,000 was paid as in- 
terest. These great verdicts were due to the recent statute of New 
York, abolishing the restriction to $5,000 of the amount of damages 
recoverable for an injury resulting in death. This disaster was due to 
the negligence of an engineer, who was not properly instructed in 
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taking trains through the tunnel. It might easily have been avoided 
by ordinary care on the part of the railroad company. ‘The disaster, in 
which so many passengers lost their lives, has been a bonanza to the 
damage lawyers. 


INTELLIGENCE OF THE JURY.—A man charged with larceny was 
brought before a magistrate and committed for trial. The Assizes 
were on at the time, the grand jury found a true bill, and the prisoner 
was actually tried on the day following his arrest. The case against 
him was weak; the crown counsel very faintly urged a conviction ; 
the prisoner’s counsel made a strong address to the jury; the judge 
summed up in his favor; but the jury brought him in guilty. The 
judge proceeded to pass sentence. ‘‘ Prisoner at the bar,’’ he said, 
‘* your own counsel thinks you innocent, counsel for the crown thinks 
you innocent; and I think the same. But the jury, in the exercise of 
their undoubted right and of such intelligence as they possess, have 
found you guilty, and it becomes my duty to pass sentence upon you. 
The sentence of the court is that you be imprisoned for one day. 
That day was yesterday. You are therefore discharged.’’—Canadian 
Law Times. 

The following from the ‘‘ Reminiscences of Sir Henry Hawkins,”’ 
also shows the intelligence of the jury: A man had been tried for the 
murder of his father and mother, and the evidence against him was 
as clear as possible. The jury after a great deal of consideration, 
brought in a verdict of ‘‘ not guilty.’’ Utterly amazed and indignant, 
the judge did what he ought not to have done — he asked the jury their 
reason, telling them they must be perfectly aware that the man ought 
to be hanged. ‘‘ That’s just it, my lord,’’ replied the foreman of this 
distinguished body. ‘‘ I assure you we had no doubt about the pris- 
oner’s guilt, but we thought there had been deaths enough in the 
family lately, and so gave him the benefit of the doubt.’’ 


Jory Finpincs.— When Joseph H. Choate, present ambassador to 
Great Britain, was a young man and during his early legal experience 
he was engaged as counsel for the defense in a case where affairs seemed 
very one-sided, his being the right side. The jury of good men and 
true at the conclusion of the testimony took but a few moments to 
come to a decision. The evidence had been so conclusive and the 
decision so quickly reached that Mr. Choate was perfectly dumfounded 
to hear their verdict, which was against him. ‘‘Well,’’ said he, turning 
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to his client, ‘‘ this proves it. If there be anything in the world which 
surpasses the knowledge of the Almighty it is the finding of the petit 
jury.”’ 


RELIABILITY OF TesTIMoNy.— The headquarters detective was talking 
about the reliability of witnesses. Suddenly he turned his back on his 
auditors, looked over his shoulder and said :— 

‘* What color is the tie I wear? ”’ 

Most of them gave it up. One thought it was blue and another 
black. When all had their guess the detective turned around with a 
grin and showed a gray tie with a black figure. 

‘** Now, that’s a point about evidence,’ he said. ‘‘ You’ve all been 
talking to me face to face for ten minutes, and yet you don’t know the 
color of my tie. That would be true with 999 men out of 1000. When 
I hear a witness go on the stand and describe minutely the clothes and 
general appearance of a man whom he has seen only for a few minutes 
I am pretty sure that he’s lying. When his description is very general 
and hazy I think that he’s probably telling the truth.’’—From the New 
York Sun. 


Unanimity OF THE Jury. — Judge Henry C. Caldwell, of the United 
States Circuit Court, in a paper read before the Missouri Bar Associa- 
tion at its last meeting, says: ‘‘ The unit rule had its origin in the 
Dark Ages, and is one of the common-law relics of barbarism and 
superstition. Mr. Hallam declared it to be a ‘ preposterous relic of 
barbarism ;’ Bentham denounced it as ‘no less extraordinary than 
barbarous ;’ Judge Cooley declared it to be ‘ repugnant to all expe- 
rience of human passions, conduct and understanding;’ Mr. Justice 
Miller, of the Supreme Court of the United States, maintained ‘ that 
some number less than whole should be authorized to render a verdict; ’ 
the English Law Commissioners in 1831 condemned it; several States . 
of the Union have abolished it with the happiest results; and almost 
all countries where the jury trial has been introduced in modern times 
the practice is unknown. Hawaii, which has recently become part of 
the republic, has had for nearly half a century a judicial system modeled 
after that of our States. During that period it has had a Supreme 
Court of learning and ability — usually composed of educated Ameri- 
can lawyers — whose reports are entitled to rank with the average re- 
ports of the Supreme Courts of this country. In a recent paper on 
‘The Judiciary of Hawaii,’ Chief Justice Judd, who has had long ex- 
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perience at the bar and on the bench in that country, says: ‘ Unanim- 
ity in verdicts has never been required. Nine of the twelve jurors who 
hear the case can render a verdict. Forty-five years’ experience has 
not led the community to doubt the advisability of this principle, and 
we should part with it with regret.’ All reason and analogy is against 
the practice. In all political and social matters, and in all other judi- 
cial proceedings, the majority rule obtains. A majority of one will 
elect every officer of the republic from president to road supervisor, 
and enact any law, State or national. The rule never did govern the 
judges. In a court composed of three or more judges, the majority 
dictates the decision. In the last advance sheets of the decisions of 
the Supreme Court of the United States is a case decided by the vote of 
five to four, and many cases in that court of the very greatest impor- 
tance are decided by the same close margin. A contest for the office of 
President of the United States was decided by a vote of eight to seven 
by the tribunal constituted to try it. * * * If unanimity were 
tantamount to infallibility there would be some reason for the rule, but 
there is no more infallibility in twelve men than in seven or in nine. 
Its baneful effects on the jury and on the administration of justice are 
very great. The superstition should be abolished by law.’’ 


Tue Granp Jory System oF INDICTMENT FOR CRIMINAL OFFENSES 
has been abolished by a vote of the electors of Minnesota, who adopted 
a constitutional amendment to this effect on November 8, by an over- 
whelming vote. 


Attorney-General W. J. Donnahower, one of the leading attorneys 


of the State, interprets the amendment abolishing the grand jury system 
in the following legal terms: — 


The effect of this amendment will be to give the Legislature the power to 
determine the manner and form of charging persons with the commission of 
criminal acis. As the constitution now reads, the procedure by which a person 
is held to answer for a criminal offense is by presentment or indictment of a 
grand jury or by crimiral warrant issued by a justice of the peace. In place 
of such presentment or indictment of the grand jury, ora warrant issued by a 
justice of the peace, it is proposed to substitute any procedure which the 
Legislature may deem due process of law. In other words, the Legislature 
will have the power to provide a criminal procedure in conformity with the 
rights guaranteed by the fundamental law, by which a person shall be held to - 
account for a criminal offense. Such procedure must conform to the require- 
ments of what is due process of law under the Constitution of the United 
States and the State of Minnesota. The proposed amendment may be made 
the basis for an act of the Legislature authorizing the arrest and prosecution 
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of persons on an information issued by a county attorney charging the com- 
mission of acriminal act. The existing constitution establishes specifically 
the manner and form of holding a person to answer for a criminal offense. 
The Legislature may now, within proper constitutional limits, adopt a new 
method of procedure. 


REVISION OF THE Cope Napoteon. — Ernest Vallé, the present French 
Minister of Justice, has just appointed a commission to report upon 
the needed changes. A hundred years ago a young French artillery 
lieutenant had arisen, by his military genius, to be Emperor of France 
and conqueror of Europe. Throughout his wonderful career he was 
forced by the nature of his power, to unceasingly plan campaigns and 
lead vast armies. Yet Napoleon Bonaparte, the military genius, found 
time and inclination to present his country with a complete new body 
of written law, so practical as a whole and such an improvement on 
what had preceded it, that it has ever since remained the law of 
France. 

The code of Belgium is copied from it. Last March the lawyers of 
that country celebrated its centenary, and its systematic framework 
still regulates family relations, property holding and transfers, and in 
general all contracts between inhabitants of that part of Europe swept 
clear of cobwebs by the great French Revolution. It gives shape to 
the laws of Holland. United Italy has secured judicial unity along its 
lines. It has profoundly impressed Spain, where the careless observer 
does not always recognize the depth of revolutionary change under the 
people’s attachment to rancid Castilian exteriors. The tendency of 
judicial reform in most of the German States has been in the same 
direction. And even in the United States the code Napoleon still has 
force in Louisiana. 

French women, when they occupy themselves with the subject, are 
against the code. It was drawn in a military age under the eagle eye 
of a conqueror who never understood them, who never had any luck 
with them, who in founding the girls’ schools of the Legion of Honor 
declared that the poor things must make their own gowns. The 
strongest women’s rights organization in Paris is the ‘‘ Solidarité des 
femmes’’ and the rich and beautiful young Madame Kaufman is its 
secretary. Well, to know what she thinks of the Code Napoleon, ob- 
serve her conduct during the centenary ceremonies that came off about 
a month ago inthe Sorbonne. Minister of Justice Vallé was orating in 
its honor. Suddenly he felt a hostile influence. He became aware 
that he was no longer holding his audience. There was a buzz of con- 
versation. A thousand eyes were turned toward the ceiling. 
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High above their heads a toy balloon was floating. Painted on it in 
the biggest possible letters they read ‘‘ The Code Oppresses Women.’’ 
Then another balloon arose, and then another and another. Madame 
Kaufman of the ‘‘ Solidarité des femmes’’ was letting them loose as a 
protest. They politely led her out and took ber name and address. 
Yesterday she was fined $8 and costs for disturbing Minister Vallé in 
his oration. She might have got it far worse had not Minister Vallé 
gallantly sent the judge an open letter asking that she should be 
spared. 

I have said that women and foreigners have much to expect from 
this revision. For example, the present law forbids ‘‘inquiry into 
paternity of children born out of wedlock.’’ Girl mothers have no 
chance at allin France. Again, a wife cannot draw her hard-earned 
money from the savings bank without her husband's signature. Again, 
a drunken husband may draw his wife’s wages! With respect to sep- 
arate property, the wife has some security —if she had the luck or 
caution to get married under the right ‘‘ régime;’’ but in general bad 
husbands scatter the wives’ ‘‘ dots.’’ 

The Divorce Question. One change in the divorce law is regarded 
as inevitable. By Article 298 of the Code Napoleon the guilty parties, 
after a divorce for adultery, are forever forbidden to marry. ‘‘ It is 
the issue of a superannuated idea of expiation by a suffering which is 
most trivial,’’ said Minister Vallé in his Centenary speech. ‘ It is 
dictated by an illusion of preventive virtue to which the facts give the 
lie.”’ 

The new property-owners of the French revolution were the peasants 
of the country and the middle-class people of the towns. The great 
object of the Code Napoleon was to protect these classes — who alone 
had profited by the revolution — against the nobles and clergy ever 
demanding back what had been theirs. 

Other Changes. There was no working class powerful enough to 
make its wants known. Everything was for individual property 
holders. For fifty years the ‘‘ bourgeois ’’ triumphed against the prop- 
_ ertyless nobles and clergy, while at the same time hatching — the work- 
ingman ! 

He, too, was without property. He, too, began to feel the Code 
Napoleon pressing on him. There was an upheavalin 1848. Then in 
one year the ‘‘ bourgeois ’’ rose in the might which its property gave it, 
swept aside the changes of the republic of 1848 and drifted into the 
Second Empire. 

Napoleon III. saw the inevitable trend of society, and, in 1864, 
sanctioned a first great breach in his uncle’s Code, which was to have 
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safeguarded the rights of individual property holders for alltime. This 
was a law proclaiming the right of ‘‘ striking ’’’ among workmen, some- 
thing which until then had fallen under the repression of the Penal 
Code. 

In 1868 the article of the Code Napoleon declaring that, in cases of 
dispute, the word of the employer should be taken in preference to that 
of the workman, was abolished. 

In 1884 another breach in the Code Napoleon was made by a law 
granting the right of association to workmen and legalizing collective 
contracts. Since 1890 no French employer can tell his workmen at the 
end of a day: ‘‘Go, your work is done!’’ If he be employed by 
the month he must have fifteen days’ notice. And so on. — Paris 
Correspondent of Boston Evening Transcript. ' 


Trusts ConTRARY TO THE PoLicy oF THE Law.—A. H. Marsh, 
Esquire, has an article in the Canadian Law Times for December last 
from which we select the following paragraphs : — 

Sir John Romilly, M. R., held that a trust ‘‘ for printing, publishing, 
and propagating the sacred writings ’’ of Joanna Southcote was a valid 
trust which would be enforced and regulated by the court.! 

The bill charged that the writings of Joanna Southcote purport to 
declare that she was with child by the Holy Ghost, and that a sec- 
ond Shiloh or Messiah was about to be born of ber body and in other 
parts thereof purport to contain revelations, and to maintain that she 
was inspired by the Holy Ghost to write the same, and the evidence 
apparently sustained the charge in the bill. 

The Master of the Rolls says: ‘‘ In the history of her life, her per- 
sonal disputations and coversations with the devil, her prophecies and 
her intercommunings with the spirit-world, I have found much that in 
my opinion is very foolish, but nothing which is likely to make persons 
who read them either immoral or irreligious.’’ 

Joanna was born in England in 1750 and lived until 1814. She 
affirmed that she was the woman spoken of in chapter xii. of Revelation 
as a woman clothed with the sun, and the moon under her feet, and 
upon her head a crown of twelve stars, and who being with child cried 
travailling in birth and pain to be delivered, and unto whom appeared a 
great red dragon having seven heads and ten horns, and seven crowns 
upon his heads, and his tail drew the third part of the stars of heaven 
and did cast them to the earth, and the dragon stood before the woman 


1 Thornton v. Howe, 31 Beav. 14. 
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which was ready to be delivered for to devour her child as soon as it 
was born, etc., etc. When Joanna was beyond sixty years of age she 
announced that she would be ready to be delivered on the 19th Octo- 
ber, 1814. Her followers waited upon her day and night in expecta- 
tion of the advent of a new Messiah, who, however, failed to appear, 
and ten days later she died of dropsy. She is said to have had over 
100,000 followers, who so late as the year 1860 were not yet extinct. 


ConTRaBAND — Burpen or Proor or Neutratity. — The Law Mag- 
azine and Review for November last in an editorial note under the title 
of ‘‘ Contraband ’’ says: The antagonism between the Russian concep- 
tion (on the present occasion) of contraband and the accepted views 
of Great Britain and the United States, has been brought out by the 
capture and condemnation at Vladivostock of the Allanton and Arabia 
and other ships. The Allanton sailed from Muroran for Singapore with 
coal consigned to British merchants at Singapore, and was captured 
on a direct course for the latter port. In the case of the Arabia a 
cargo of railway material and flour belonging to American subjects, 
destined to Japanese ports, and addressed to various commercial houses 
there, was condemned as contraband; and this produced a protest 
from the United States Government. The Russian Declaration at the 
beginning of the war declared as ‘‘ absolutely contraband, telegraph, 
telephone, and railway materials, and fuel of all kinds, without regard 
to the question whether destined for military or for purely pacific and 
industrial uses;’’ and ‘‘ as contraband all articles designed for war on 
land and sea, as well as rice, provisions and horses, beasts of burden, 
and others capable of serving a warlike purpose, and if they are to be 
transported on account of or to the destinatioa of the enemy.’’ Mr. 
Hay’s note (of August 30th) states that his government cannot recog- 
nize the principle of the decision, and lays down as the criteria of con- 
traband: 


warlik» nature, use and destiaation. Articles which, like}arms and ammu- 
nition, are by their nature of self-evident warlike use, are contraband if 
destined to enemy’s territory, but articles which, like coal, cotton and provi- 
sions, though ordinarily innocent, are capable of warlike use, are not subject 
to capture and confiscation unless shown by evidence to be actually destined 
for naval and military forces of a belligerent. This substantive principle of 
the law of nations cannot be overridden by a technical rule of the prize court 
that the owners of the captured cargo must prove that no part of it may event- 
ually come to the hands of the enemy’s forces. The proof is of an impossible 
nature; and it cannot be admitted that the absence of proof, in its nature im- 
possible to make, can justify the seizure and condemnation. 
VOL. XXXIX. - 8 
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Mr. Balfour has stated the view of our government to be that 


warlike stores carried to a belligerent, coal carried to a belligerent for the 
purpose of aiding him in his warlike operations, and foodstuffs carried to an 
enemy in the field or a beleagured fortress to aid the troops or fleet, are con- 
traband; but coal, cotton, foodstuffs or any other things are not absolute con- 
traband, and the mere fact that they are found on board a ship does not justify 
their seizure, and in certain cases the capture, confiscation, and detention of 
the ship. 


As pointed out by Mr. Hay, the Russian definition of contraband 
obviates the necessity for a blockade and means, if completely exe- 
cuted, the complete destruction of all neutral commerce with the non- 
combatant population of Japan. These objections are not quite satisfied 
by the intimation of the Russian government that foodstuffs will in 
future be treated as conditional contraband, — and that the rule casting 
the proof of innocent destination on the owner shall be applied as 
leniently as possible (no change being made as to coal andcotton). It 
will, however, be remembered that our own rule of evidence casts the 
burden of proof of neutrality on the claimant.! The Russian attitude 
with regard to coal is in direct conflict with her declaration of 1884, 
at the West African Conference, that. she would never recognize coal 
contraband. While no doubt a State may define contraband differ- 
ently on different occasions to suit the particular circumstances of 
the warfare it is engaged in, it cannot expect other States to acquiesce 
in its refusal to recognize the general rules governing the subject 
which has formerly adopted, and which stand on a basis of general 
acceptance in practice. 


Since the publication of the above, the Supreme Naval Prize Court at 
St. Petersburg, has revised the judgment of the Prize Court at Vladivo- 
stock in the case of the Arabia. It seems clear that the Russian gov- 
ernment have yielded to the protest of neutral powers against their 
claim to treat provisions as unconditional contraband. The Law 
Journal for December 10, 1904, says: ‘‘The only other occasion on 
which for more than a century such a claim has been asserted, is 
when France declared rice to be contraband during her last war with 
China; and then the speedy termination of the war before any seizures 
of rice cargoes had been made, put an end to the controversy which 
Lord Granville’s protest had raised.’’ 


1 Phillimore, Sec. 480. 
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Tue Lonpon Times on THE Monroe Doctrine. — The London Times, 
in an editorial, says that Elihu Root is right in declaring that there will 
be no frontal attack on the Monroe doctrine. It is the opinion of the 
Times, however, that the United States may become involved in a 
quarrel with some nation over the concrete application of the doctrine. 
The Times says: ‘** The South American continent is held by a number 
of republics which do not always conform to the notions of right and 
justice recognized more or less fully by the rest of the civilized world. 
Their proceedings sometimes become intolerable, so that civilized States 
are impelled to take forcible measures for the protection of their sub- 
jects from injustice or themselves from insult. Itis extremely difficult 
to take effective action of this kind without taking possession either 
permanently or temporarily of some portion of the territory of the 
erring republic. It may be only custom houses at its ports, but in the 
event of obstinate recalcitrancy some territorial infringement can 
hardly be avoided. As we saw in the case of Venezuela, the United 
States views with great disfavor even the temporary occupation of any . 
portion of territory. Hence, although the right of European Powers 
to enforce their just claims against these republics is admitted in theory, 
they are in practice denied by the Monroe doctrine the use of the only 
weapons efficacious in the last resort.’’ 

The Times agrees with Mr. Root that if the United States denies to 
European Powers the means of redressing injuries, it must itself under- 
take to see that those injuries are redressed. In other words, the 
United States must play the policeman under the penalty of appearing 
in the eyes of the world in a less creditable part. The Times believes 
the American people will accept this view, and goes on to say: — 

‘* They must be aware that the claim they put forth in the Monroe 
doctrine is a very large one, but we do not suppose that its abandon- 
ment would be proposed by any candidate for power. Whether it 
would be made to-day were the matter mooted for the first time is an- 
other question. 

‘*The doctrine is really based upon the theory of American aloof- 
ness, which in other directions is breaking down under the extension 
of American interests in all parts of the world, together with the grow- 
ing consciousness of the national right and duty to take part in all the 
great movements that concern humanity.’’ — New York Times. 


Reaping Law Reports ror Pieasure, Logic anp an 
address delivered before the Connecticut Historical Society, Mr. Lewis 
E. Stanton says: ‘‘ I have often wished that people would read the legal 
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reports. You can skip the dry law, but the facts are full of interest. 
The late William W. Ellsworth said he would rather read a volume of 
Connecticut reports than the best novel. For plain good sense, read 
Connecticut ; for concise legal style, read Massachusetts ; for national 
and international questions, for matters of customs, patents, and law 
of the sea, read the Supreme Court of the United States, but for variety 
covering every phase of human life, read New York.’’ 

We are reminded of a good friend, a Unitarian clergyman of Tem- 
pleton, Massachusetts, who all through his mature years down to his 
last illness was in the habit or reading the reports of the Supreme 
Court of his State, not so much for stories told in them as for the logic 
and style of expression of the judges’ decisions. His wisdom and good 
sense in all practical affairs were well known in all the country around, 
and his advice was sought and freely given without price. If reading 
the law reports is a help to right reasoning and an aid to a common- 
sense view view of things, as it undoubtedly is, why should not the 
clerical profession in general be advised or even urged to read these 
reports? 


EnGuisu View or A DieLomatic AGENT’s Fast Motor Drivine. — The 
arrest and imposition of fines for furious motor driving on Mr. Gurney, 
the third secretary of the British Legation at Washington, and for 
contempt of court in refusing to plead, by a magistrate at the police 
court at Lenox, Massachusetts, on Monday in last week, were clesr 
violations of international amenities, and the fines have accordingly 
been remitted and a suitable apology offered. The fiction of exterri- 
toriality has, however, been established by the consensus of nations 
with a view to the securing of a free and fearless discharge of diplo- 
matic functions, unrestrained by obedience to the local jurisdiction, 
for ambassadors and the members of their suites possessing a diplo- 
matic character, among whom are included secretaries of embassies, 
who, like the ambassador himself, hold commissions from the Sov- 
ereign. While the privilege based on the fiction of exterritoriality con- 
tinues it exempts its possessors from local jurisdiction. It is, how- 
ever, a privilege which might well be waived in an ordinary police 
case, and Mr. Gurney would probably have been more discreet, and 
have acted more in the spirit of international comity, if he had paid 
the fine for furious motoring without invoking his diplomatic character 
as a plea to the magisterial jurisdiction — a course which Mr. J. Mor- 
timer, who, when an attache of the American Legation at St. Peters- 
burg in 1859, on his arrest by a policeman for violating the law pro- 
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hibiting smoking in the streets of St. Petersburg, writes to the Press 
that he followed, ‘* paying the fine and carefully abstaining from 
informing the magistrate that he was a member of the Corps Diplo- 
matique.’’ In ordinary cases of a violation by a diplomatic agent of 
the local criminal law, the correct and usual course is to ask his recall, 
and a telegram from Washington to the New York Times forecasts the 
adoption of this procedure in announcing the apology of the magis- 
trate and the remission of the fine, coupled with the following state- 
ment: ‘* The State Department has decided that, if the records of 
the case show that Mr. Gurney has acted in defiance of the law or 
conducted himself in an objectionable manner towards the court it 
should be delicately suggested to Sir Mortimer Durand, British Am- 
bassador, that the secretary was an unwelcome guest’’ (see Hannis 
Taylor’s Treatise on International Public Law, pp. 334-337). — The 
Law Times. 


Srories Totp sy Witt1am M. Evarts.— Jacob Weart, Esquire, of 
Jersey City, in the New Jersey Law Journal for October and November 
last, has two articles treating of the history of the American Bar Asso- 
ciation for the first sixteen years of its existence. We quote the part 
relating to two stories told by Mr. Evarts: At the fourth annual 
dinner given at the Grand Union Hotel in Saratoga, on the eveniag of 
August 11, 1882, ex-Secretary of State William M. Evarts, of New 
York, presided. As atoast-master Mr. Evarts was a grand success. At 
times he had the table in roars of laughter, and at other times solem- 
nity itself prevailed. * * * 

Mr. Evarts was presiding at the annual banquet of the American 
Bar Association, at the Grand Union Hotel at Saratoga Springs, with 
the grace and dignity which he was wont to exhibit on all public 
occasions. As the presiding officer he was a great success, and told 
these two stories upon himself. 

He informed us that he had purchased a donkey for his daughter to 
ride and drive on his farm in Vermont. After taking the donkey home 
he left it with his daughter and went away. On his return home, his 
daughter came rushing down the path and met him at the gate with the 
following exclamation: ‘‘ Papa, papa, I am so glad that you have 
returned home! The donkey has done nothing but bray ever since 
you have been gone. He has been so lonely without you! ’’ 

As I remember the story of the educated pig, it ran as follows: 
While he was Secretary of State in Washington, a man came along and 
stuck up a tent on Pennsylvania avenue and advertised a wonderful 
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educated pig, which could solve doubtful questions and make forecasts 
of coming events, and all you had to do was to pay your admission fee 
and place yourself in commmunication with this educated pig, and the 
pig would solve your mysteries for you. 

Mr. Evarts said that he had decided to put himself in communication 
with this pig, but was at a loss to know how to gain admission to the 
tent. But he finally worked complete success. He got up early: one 
morning, before the people of Washington stirred, and went down 
Pennsylvania avenue to the tent. Upon reaching there he looked down 
toward the Capitol to see if any Senators were about, and then he 
looked up the avenue toward the White House to see if the President 
or any of the Cabinet were on the avenue, and finding that none of 
these people were in view, he slipped into the tent. He put himself in 
communication with this wonderful pig, and, being most interested in 
politics, he desired a forecast from the pig of the next Presidential 
candidates, and the pig quickly informed him. He then desired to 
know which of the candidates would be elected, and the pig informed 
him. Then he quizzed the pig upon other doubtful questions, to 
which he got ready answers. After the interview was over, he went to 
the tent door and made observations again to see if the President or 
any members of the Cabinet or Senators were in sight, and, not behold- 
ing any, he stepped out, and no one was the wiser of the interview 
except the pig and himself. * * * After telling the story of the 
donkey, the members of the Association were convulsed with laughter. 
But on telling the story of the educated pig, the members were silent 
and speechless. They had been completely hypnotized. During the 
telling of this story Mr. Evarts stood in a dignified attitude. Not a 
line or muscle of his face relaxed. He could not have been more 
reserved and dignified when he was sworn in as Attorney-General of 
the United States, or as Secretary of State, than he was on this occa- 
sion. 1 do not believe that Mr. Evarts ever made a greater display of 
‘his power over men than at this time. I remember well my own 
feelings ; it was some time before I could recover sufficiently to realize 
that this story was not a living reality, but only a huge joke. 


LecGat Formatity. — Mr. John G. Carlisle tells of a case that many 
years ago he was called upon to try before a justice of the peace in the 
mountains of Kentucky. This justice of the peace was also a black- 
smith. He came into court from his smithy, and, retaining his leather 
apron, mounted the bench with all possible solemnity of manner. The 
worthy man was very officious in his manner, trying hard to imitate the 
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legal dignitaries he had seen in the surrounding districts. It was 
plainly to be seen, says Mr. Carlisle, that the good man had deter- 
mined that in the presence of a ‘‘ city’ lawyer from Louisville it be- 
hooved him, the justice, to assume a judicial air that would be doubly 
impressive. The case under trial was that in which suit was brought 
for the payment of feed furnished certain horses. Mr. Carlisle repre- 
sented the defendant, and the defense made was that the bill had been 
paid. When argument had been had, the justice delivered himself of 
the following: ‘* The court is very familiar with this case. The court 
has listened to what the witnesses have got to say and the talk of the 
lawyers. The court will not decide this case just now. It reserves its 
opinion. The case goes under advisement for three days, and the 
court will then decide in favor of the plaintiff.’’ — Collier’s Weekly. 


oF THE Sociatists TO Unpermine Society anp Get ConTROL 
or GovERNMENT. — The most dangerous efforts of the Socialists against 
organized labor is that directed to its disintegration from within, says 
the Monthly Review of the National Civic Federation. It is the votes 
of the unionists that the Socialists are after. Jack London, a Socialist 
writer, has defined the partisan aim of socialism, with an open candor 
whose almost brutal frankness bespeaks the confidence of fatalism: — 


This revolt in the form of demands for an increased share of the joint 
product is being carefuily and shrewdly shaped for a political assault upon 
society. * * * The leaders intend to direct the labor revolt to the capture 
of the political machinery of society. * * * With the control of the police, 
the army, the navy and the courts, they will confiscate with or without remun- 
eration, all the possessions of the capitalist class which are used in the pro- 
duction and distribution of the luxuries and necessities of life. They mean to 
apply the law of eminent domain to the Jand and to extend the law of eminent 
domain until it embraces the mines, the factories, the railroad and the ocean 
carriers. 


The ‘‘ insidious ’’ instead ef the violent, method of disrupting the 
unions is described by the same writer: — 


The Socialists turned their energies upon the trade-union movement. To 
win the trade unions was well-nigh to win the victory. 

Instead of antagonizing the unions the Socialists proceeded to conciliate 
the unions. ‘‘ Let every good Socialist joint the union of his trade! Bore 
from within and capture the trade-union movement.” 

To-day the great labor unions are honey-combed with Socialists. At work 
and at play, at business meeting and council, their insidious propaganda goes 
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on. Night and day, tireless and unrelenting as a mortgage, they labor at their 
self-imposed task of undermining society. 

The battle plan of the Socialists is to organize the working class and those 
in sympathy with it into a political party, with the object of conquering the 
powers of government and using them for the purpose of transferring the pres- 
ent system of private ownership of the means of production and distribution 
into collective ownership by the entire people. 


Senator Dusois’s PREsENCE OF Minp. — Senator Dubois of Idaho, 
during the days when he was practicing law in Boise City, was on a 
certain occasion sternly reprimanded by the judge of a court in that 
city because of alleged contempt of court, and in addition was fined in 
the sum of $50. The next day, according to a custom followed in the 
Idaho courts, the judge called upon Mr. Dubois to occupy the bench 
for him during the transaction of some comparatively unimportant 
business. After the judge’s departure from the court room Mr. Dubois 
exhibited an instance of that remarkable presence of miud for which he 
has ever been noted. ‘The future senator said to the clerk of the court: 
** Turning to the records of this court for yesterday, Mr. Clerk, you will 
observe recorded a fine of $50 against one Frederick T. Dubois. You 
will kindly make a note to the effect that such fine has been remitted 
by order of the court.’’— Saturday Evening Post. 


Potiixe Wirgs ror Tuucrpipes.— The late Senator Hoar being in 
Boston with a guest, who was a stranger in the place, pointed out to 
him the public library which his guest greatly admired. ‘* The only 
time I was ever guilty of wire pulling,’’ my host then remarked, ‘‘ was 
when I so used my influence that Thucydides instead of Herodotus 
received honorable mention on that facade as the representative Greek 
historian. Why did I want to carry that point? Oh, only because 
I’ve always had an especial fondness for Thucydides.’’ 

Was not that deliciously characteristic? Is there another man in 
American public life to-day who would pull wires for Thucydides? 


Power OF THE FEDERAL Courts To PuntsH LrncHERS OF NEGROES.— 
The intervention of the Federal court to suppress iynchings in the 
South and its power to punish members of mobs for slaying negroes 
solely because of racial prejudice and in violation of the Constitution 
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are principles just enunciated by United States Judge Thomas G. Jones 
in charging the Federal grand jury here. For the first time in criminal 
legal procedure in the South, Judge Jones maintained that it was with. 
in the power of the Federal courts to prevent white men from lynching 
negroes in violation of rights guaranteed colored citizens of the United 
States under the Fourteenth Amendment to the Constitution. The jury 
had completed its investigation of the facts in connection with the 
overpowering of the State troops and lynching of Maples. The judge 
in delivering his charge discussed the authority under which offenses 
of the kind may be punished. Answering the question whether Federal 
jurors had a duty to perform with reference to the offense committed 
by the mob, Judge Jones said : — 


The answer involves inquiry whcther Congress has power to punish such 
an offence, and, if so, has it exercised that power by appropriate legislatior.? 
Certainly Congress has power under the fourteenth amendment to legislate 
against lawless resistance to State authority in affording protection to citizens. 
Under the thirteenth amendment Maples had the immunity es a citizen of the 
United States to be protected against lawless violence by the mob of whites 
when such violence was directed towards him because he was a negro. Was 
Maples taken from the officers of the State and murdered because of indigna- 
tion provoked by the crime laid at his door without reference to the race to 
which he belonged and without any purpose on that account to prevent his 
enjoyment of the common right of a trial by court. His murder under such 
circumstances would present the features of an ordinary murder, which is a 
crime only against the laws of the State of Alabama, and in that event you have 
nothing to do with it. If, however, you find something more than a mere 
felonious purpose to avenge the crime imputed to him, and that the mob was 
actuated by the bad spirit that a person of Maples’s race, when accused of 
crime, should not have the right to be acquitted if innocent, or condemned and 
punished by the court if guilty, and that the mob hung him to preveut his enjoy- 
ment of that right because of his race, his murder by a mob of persons of a 
different race constitutes a crime against the laws of the United States. 
Perhaps as good a test as any other in arriving at a just conclusion is to 
ask yourselves, considering what was said as well as what was done by the 
mob, would a white man, under the same circumstances, charged with the 
particular offense upon the same victim, have been attacked or murdered by 
this mob? If you are fairly satisfied that the mob would not have murdered 
Maples if he had been a white man, then every dictate of humanity and justice 
demands that you return true bills against the members of the mob. 


Tue Increase or Crime. — The Cleveland Plain Dealer, discussing 


the apparent increase of crime in this country, makes the following 
suggestive remarks : — 


Judges elsewhere are rarely as susceptible to the influence of lawbreakers, 
whether of high or low degree, as they are in this country, where a judge often 
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feels obliged to render justice tempered with politics, and keep an eye on the 
next election. So long as politicians makes judges and the lawless elements 
of society are so active in making politicians, there; is small reason to expect 
that the criminal tide will subside. This is a line of reasoning which, of 
course, has application only to those States where judges are elected by the 
people, and often for terms so short that they have to become candidates and 
submit to a political campaign again and again. We are well aware that in 
some of the States which choose judges for long terms (in New York the term 
is fourteen years, in Pennsylvania it is, at least for the Supreme Court, twenty- 
one years) the upper courts have maintained a high standard of ability and 
honor. But these courts are not the ones which work the mischief. This, as 
arule, is done in the lower courts that are near the people on whom the 
judges are made dependent for their continuance in office. 


JupicraL Dientty —A certain squire of the city, who 
betrays his patriotism by presiding in a small office painted red, white, 
and blue, and located along the Panhandle tracks, had a case before 
him the other day which attracted an unusual crowd to the temple of 
justice. A young fellow was up before him ona charge of stealing 
brass, and his friends were out in full force to see that he got a fair 
show. 

Before the case opened the noise and confusion became so great 
that his honor declared that the next man to indulge in any unusual 
outbreak would be ejected from the room. He had hardly ceased 
speaking when a young man shouted, at the same time waving his hat 
above his head: — 

‘* Hooray fur Squire Hooligan! ’’ 

‘* Put him out,’’ roared the court, and in another instant the young 
man found himself being rushed to the door. Order having been re- 
stored once more, his honor ordered that the prisoner be brought before 
the bar for trial. The court officer hurriedly glanced about through 
the crowd and then a great light suddenly fell upon him. 

‘**Can’t do it, your honor,”’ he replied. ‘‘ The young fellow you just 
put out was the prisoner.’’ — Pittsburg Dispatch. 


Cowarp THE Jury Box. — At a recent reunion of Confederate 
veterans at Brownsville, Tenn., Mr. U. S. District Judge E. S. Ham- 
mond, spoke of cowardice in the jury box, as one of the prime causes 
of the trouble now afflicting the nation. According to a press synopsis 
of his remarks, he reminded his old comrades in arms that the police 
power and the judiciary were powerless to deal with lynching mobs so 
long as juries would not convict upon evidence. This nation was or- 
ganized upon the expectation that the people would be responsible for 
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its own orderliness. It was in this confidence that the framers of the 
Constitution left the nation without the usual police powers. And for 
the same reason the States, in which the police power constitutionally 
resides, have practically placed it in the feeble hands of the towns and 
villages, with the result that the general peace is not safeguarded by a 
constabulary, such as patrols the roads of Europe, but depends upon 
the good will of the community in resisting mob mania, and upon the 
sternness of the community, expressing itself from the jury box, in 
avenging under the law all crimes against its own peace. When that 
zeal for the law is absent, anarchy ensues. 

Judge Hammond did not flich from pointing out this alternative. If 
juries shall fail to rise above factional passions and treat the mad deeds 
of the mob as inflexibly as they decide the matter of a trespass, then 
the liberties of the offenders will surely be taken away. For mob vio- 
lence is intolerable in a civilized nation, and the community that 
palliates it only courts a more drastic use of the police power by the 
State. The carbines of a State police cannot replace the civic courage 
of sheriffs and jurymen, but they can at least subdue by fear a com- 
munity too demoralized to redeem itself by virtue. And there is a 
further danger, namely, that entire States may show themselves mania- 
cal or pusillanimous where the evil passions of the multitude are en- 
gaged. In such case the nation would not long consent to be bound 
by the Constitutional limitation of the police power; the bayonets of 
the regulars would enforce quiet where the State had failed, and the 
volleying of their rifles would signalize the downfall of a form of 
government too liberal for the unworthy citizens who enjoyed its 
privileges. 

An Eastern newspaper, commenting editorially upon the above 
remarks, says : — 


Much of the reform which Judge Hammond rightly regards as necessary 
to the very existence of the State may be brought about by wise and fear- 
less judges. The rest must be iaotrusted to a public sentiment that will 
treat cowardly jurors with contumely. 


How are wise and fearless judges to be obtained under the system 
of nominating political hacks to the bench by party caucuses and 
then electing them by popular suffrage? What do cowardly jurors 
care for public contumely? There are twelve of them among whom 
to divide the responsibility and the shame. Who and what can re- 
store to pristine health, a degraded and corrupt public opinion? 
When the decadence of Rome had fairly set in, it was not arrested 
by the restoration of the censorship. ‘ 
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Extension oF TitLe ReGistration System in ILiinois. — At the 
session of the General Assembly of this State for 1903, the law in 
regard to registration of land titles was amended by an act requir. 
ing executors, administrators and trustees to apply for_registration of 
all non-registered estates and interests in land. It was provided, 
however, that the act should not be in force in any county until it 
should be adopted hy a vote of the people of the county. The question 
was submitted in accordance with the act to the people of Cook 
County which is Chicago or greater Chicago at the election on the 8th 
of November last. The extension of the Torrens System was adopted 
by the voters by a majority upwards of two hundred thousand. 

The material part of the act is as follows: — 


It shall be the duty of all executors and administrators, appointed after the 
adoption of this act, and trustees holding title or power of sale under wills 
admitted to probate after that date, to apply within six months afier their 
appointment, to have registered the titles to all non-registered estates and 
interests in land (situated in any county in which this act at the time is in 
force), which the several decedents they represent might have registered in 
their lifetime in their own right. Such application shall set forth the names 
and addresses of the persons entitled to the estate or interest sought to be 
registered, and any such person, not joining in the application, shall 
be made a defendant. The court, in its final decree, in addition to 
what is provided in the subsequent sections of this act, shall determine 
the several titles and interests of the persons claiming under the decedent, and 
declare the same, and decree in whom registration shall be made. Land so 
registered shall be subject to be so’d for the debts of the estate of the dece- 
dent, as now provided by law. Provided, that the court of probate jurisdic- 
tion of the county in which the land is situated in cases where registration may 
appear to be a hardship, may, by an order entered of record, excuse such appli- 
cation for registration as to the whole, or any part of the land. 
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Contempt Proceepinc TO CompeL TO Decrees 
ro Enrorce Rients or Parties. —A printing and publishing house 
filed a bill in the Circuit Court of the United States against several 
persons praying an injunction restraining them from interfering with 
the operation of its business. A perpetual injunction was granted 
and served. Subsequently the company filed a complaint informing 
the court that various persons including Bassette had violated the 
injunction. Bassette was thereupon ordered to appear before the 
court and show cause why he should not be punished for contempt in 
violating the restraining order. He appeared in answer to the charges 
and was found guilty of contempt and fined. From the judgment 
Bassette prayed an appeal to the Circuit Court of Appeals. Upon 
these facts the court certified to the Supreme Court of the United 
States questions as to the jurisdiction of the Court of Appeals to review 
the judgment or order of the Circuit Court and if that court bad 
authority whether the matter should be brought before that Court by 
Appeal or by of writ of error. Mr. Justice Brewer, delivering the 
opinion of the Supreme Court,! said: ‘* Manifestly, if one inside of a 
court room disturbs the order of proceedings or is guilty of personal 
misconduct in the presence of the court, such action may properly be 
regarded as a contempt of court, yet it is not misconduct in which 
any individual suitor is specially interested. It is more like an ordi- 
nary crime which affects the public at large, and the criminal nature of 
the act is the dominant feature. On the other hand, if in the progress 
of asuit a party is ordered by the court to abstain from some action 
which is injurious to the rights of the adverse party, and he disobeys 
that order, he may also be guilty of contempt, but the personal injury 
to the party in whose favor the court has made the order gives a reme- 
dial character to the contempt proceeding. The punishment is to 
secure to the adverse party the right which the court has awarded to 
him. He is the one primarily interested, and if it should turn out on 
appeal from the final decree in the case that the original order was 
erroneous, there would in most cases be great propriety in setting 


1 Bassette v. W. B. Conkey Co., 194 U. S. 324, 329. 
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aside the punishment which was imposed for disobeying an order to 
which the adverse party was not entitled. 

‘** It may not be always easy to classify a particular act as belonging 
to either one of these two classes. It may partake of the characteris- 
tics of both. A significant and generally determinative feature is that 
the act is by one party to a suit in disobedience of a special order made 
in behalf of the other. Yet sometimes the disobedience may be of 
such a character and in such a manner as to indicate a contempt of 
the court rather than a disregard of the rights of the adverse party. 

‘* In the case at bar the controversy between the parties to the suit 
was settled by final decree and from the decree so far as appears no 
appeal was taken. An appeal from it would not have brought up the 
proceeding against the petitioner, for he was not a party to the suit. 
Yet being no party to the suit he was found guilty of an act in resist- 
ance of the order of the court. His case, therefore, comes more fully 
withinSthe punitive than the remedial class. It should be regarded 
like misconduct in a court room or disobedience of a subpcena, as 

among acts primarily directed against the power of the court, and in 
that view of the case we pass to a consideration of the questions pre- 
sented.’’ 

The conclusion of the court was that the Circuit Court of Appeals 
was authorized to review a judgment or order of the Circuit Court 


finding a party guilty of contempt and imposing a fine; and that a per- 
son so adjudged in contempt who is not a party to the suit can bring 
the matter to the Circuit Court of Appeals by writ of error, but not by 
appeal. 


NEGLIGENCE ON STREET Ramtwary. — A passenger in an electric car 
the windows of which were so coated with frost that he could not see 
through them, signalled to the conductor to stop at the next street, 
supposing that to be the street at which he wished to stop. As the car 
came toa standstill he got up from his seat and walked to the door, 
which the conductor had opened. He then saw that the car had stopped 
at the wrong street, und said to the conductor that he had made a mis- 
take; that he wanted to get off at the next street beyond. He put out 
his hand against the jamb of the doorway, about half way up, with his 
hand in the slot in which the door slides, to support himself against a 
sudden starting up of the car. Thereupon the conductor, who was 
standing on the platform on the same level as the door of the car, got 
into a fit of rage, slammed the door on the passenger’s thumb with an 
oath and crushed his thumb. In an action of tort, Carroll v. Boston 
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& Northern St. R. Co.,' it was held that the evidence warranted a find- 
ing of due care on the part of the passenger and of negligence on the 
part of the railway company. 


A Conpitionat Goop AGarnst THE Bankrupt 1s Goop 
Acainst THE TrusTEE. — Certain machines were sold, the price to be 
paid within four months and title to remain in the vendor until the 
machines should be fully paid for. The machines were delivered 
to the purchaser who without having paid for them was subsequently 
adjudged a bankrupt and a trustee was appointed and was duly qualified. 
In a suit by the trustee against the vendors of the machines, it was held 
by the Supreme Court of the United States in Hewit v. Berlin Ma- 
chine Works,? that the vendor’s title under the conditional sale being 
good against the bankrupt is good against the trustee. 

This sale was a conditional sale and the title did not pass to the ven- 
dee because the condition was not fulfilled, unless the statutes of New 
York otherwise provided. This statute provides that conditions 
and reservations in contracts for the sale of goods shall be void against 
subsequent purchasers, pledgees or mortgagees in good faith, and as 
to them the sale shall be deemed absolute, unless such contract of sale 
containing such conditions and reservations, or a true copy thereof, 
be filed as directed in this article. The District Court, Hazel, J., held 
that the reasonable construction of this provision was that the trustee 
was vested with the title which the bankrupt had to property situated as 
described, and not otherwise, and quoted from the opinion of the Cir- 
cuit Court of Appeals for the Second Circuit in the case of In re New York 
Economical Printing Company,® upholding that view as follows: ‘‘ The 
bankrupt act does not vest the trustee with any better right or title to 
the bankrupt property than belongs to the bankrupt or to his creditors 
at the time when the trustee’s title accrues.’’ And the Circuit Court 
of Appeals, adhering to that decision, held in this case that, in- 
asmuch as by the New York statute a conditional sale such as that in 
question was void only as against subsequent purchasers or pledgees or 
mortgagees in good faith, the District Court was right, and affirmed 
the judgment. 

The Supreme Court of the United States, Chief Justice Fuller 
delivering the opinion, said: ‘* We concur in this view which is sus- 


1 186 Mass. 97. 8 110 Fed. Rep. 514. 
2194 U. S. 296. 4 118 Fed. Rep. 1017. 
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tained by decisions under previous bankruptcy laws,! and is not shaken 
by a different result in cases arising in States by whose laws conditional 
sales are void as against creditors. 

‘*In our opinion, these machines were not, prior to the filing of the 
petition, property which under the law of New York might have been 
levied upon and sold under judicial process against the bankrupt; nor 
could she have transferred it within the intent and meaning of the 
statute.2 The company’s title was good as againat the trustee, who 
could not claim as subsequent purchaser in good faith.’’ 


Aw AvuTomosiLe ts A CARRIAGE WITHIN THE PRovipine THAT 
Towns Keer tHe Highways ReasonaBiy Sare FoR TEAMS AND 
Carriaces. —In Baker v. Fall River® the Supreme Judicial Court 
of Massachusetts so held,saying: ‘* In the present case the alleged defect 
was one which would be dangerous to ordinary vehicles. Therefore 
we now have no occasion to consider whether roads must be kept in 
such state of repair and smoothness that‘an automobile can go over 
them with assured safety. It now has been settled that a traveler is 
not precluded from recovery under the statute by the fact that when 
the accident occurred he was riding upon a bicycle, if the defect was 
one dangerous to travel.4 The automobile is a vehicle in common use 
for transporting both persons and merchandise upon public ways, and 
its use is regulated by statute. We think that the plaintiff was not 
precluded from a recovery because of the nature of the vehicle in 
which he was riding, and that the instruction to that effect was right, 
and that the defendant was not harmed by the omission to charge in 
accordance with the request stated.’’ 


CuatTEL MortGaGe: PLepce — Transaction NEITHER THE ONE OR 
THE OTHER — The owner of a piano obtained a loan and signed a paper 
promising to pay the lender the sum of money borrowed with interest at 
arate named for one year from date and having pledged with the lender 
‘* as security for payment my piano (described), I give him full power 
to sell said piano at public or private sale at any time after one year, 
giving three weeks’ notice and applying proceeds of sale for payment of 


1 Winsor v. McLellan, 2 Story, 492; 2 Low v. Welch, 139 Mass. 33. 
Donaldson v. Farwell, 93 U. S. 631; 5 (Mass.) 72 N. E. Rep. 336. 
Yeatman v. Savings Insti‘ution, 95 4 Spring v. Williamstown, 71 N. E. 
U. S. 764. Rep. 949. 
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note accounting to me for surplus, if any.’’ The lender recorded this 
instrument in the office of the town clerk. The piano was never de- 
livered to the lender, but remained in the possession of the owner. 
The loan not being paid the lender after the expiration of the year hav- 
ing made demand and given three weeks’ notice sold the piano at 
private sale to one who took the piano from the owner on a replevin 
writ. The Supreme Judicial Court of Massachusetts held,’ that 
the plaintiff could not maintain the action because the paper signed by 
the defendant neither conveyed a general right of property essential 
to constitute a mortgage, nor a special property with a transfer of 
possession essential to create a pledge; therefore the exercise of the 
power of sale on default could transfer no title or right of possession. 


Nuisance By Notse.— Where the tenant of a flat, a professional 
musician, habitually practiced a powerful voice in the evenings with a 
pianoforte accompaniment, from ten o’clock until midnight, Mr. Justice 
Warrington has held in Matthews v. Mullan? that he committed a breach 
of a covenant not to do anything which might grow to the annoyance, 
nuisance, damage or disturbance of the tenants of any adjoining 
premises. The evidence of neighbors satisfied the learned judge that 
the defendant’s mode of practicing was an annoyance to them, and 
therefore he granted an injunction. The position might have been 
different if the action had been founded on a common law nuisance. 
There are, no doubt, many cases in which a nuisance by noise has been 
restrained. The noise of a newspaper forwarding agent’s carts in the 
small hours of the night, the noise and vibration caused by a dancing 
class, the ringing of bells, the constant music and shouting in a circus, 
and the continual whistling for cabs at night outside a sporting club, 
have all been held to be nuisances. As regards the practicing of music, 
the case most in point is probably Christie v. Davey.? There one of 
two semi-detached villas was occupied by an eminently ** musical’’ 
family. The mother and daughter gave lessons in the house on the 
piano and violin and in singing, extending over seventeen hours in the 
week. There was a lodger, a professional vocalist, who sometimes 
practiced singing in the house, the son was learning the violoncello in 
the evenings, and occasionally there were musical parties. On these 
facts Mr. Justice North held that what was done did not go beyond the 


1 Harding v. Eldredge, 186 Mass. 39. 3 62 Law Journal Rep., Ch. 439: L. 
* The Law Journal, December 3, _ R. (1893) 1 Ch. 316. 
1904. 
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legitimate use of the house. Each case must no doubt depend on its 
particular circumstances. ‘‘ A nuisance by noise,’’ said Selborne in 
Gaunt v. Fynney' ‘‘ (supposing malice to be out of the question), is 
emphatically a question of degree. Such things, to offend against 
the law, must be done in a manner which, beyond fair contzoversy, 
ought to be regarded as exceptive and unreasonable.’’ 


Crime Commitrep BY WoMAN IN PREsENCE OF Her Huspanp — Pre- 
SUMPTION AND BuRDEN oF Proor — The presumption that a crime com- 
mitted by a married woman in the presence of her husband is the crime 
of the husband and not of the wife is not conclusive, and evidence of the 
woman’s conduct even in ber husband’s presence may be sufficient 
alone to rebut it.? The defendant in this case was charged with 
the larceny of a ring. It appeared in evidence that on the 22d of 
December, shortly before five o’clock in the afternoon, when 
the store was crowded with shoppers for Christmas, a man with a 
woman, the defendant, came into a jewelry store, and asked to see 
some signet rings. After arranging to have the initial cut, the man 
and woman were invited by the clerk to go to the art room and see if 
there was anything there which they might like to buy. Some twenty 
minutes later they appeared again, and the woman said she was inter- 
ested in looking at pretty things, and asked if it would bother the clerk 
if she was allowed to look and ask questions. He answered that it 
could do no harm if she looked in the case. Thereupon she reached 
forward and lifted one of the trays of rings toward her, whereupon the 
clerk took hold of the tray which was on the show-case full of diamond 
andruby rings. At this time a customer known to the clerk came to 
the show-case and asked when he would be at liberty. The clerk turn- 
ing toward him said: ‘‘If you will wait a moment I think I can be 
ready to wait upon you.’’ To which the customer answered that he 
was too busy then and would come in in the morning, and asked at 
what time he should come. Theclerksaid: ‘‘ Half past eight promptly.”’ 
The clerk testified that at that very instant he realized that the man and 
woman were going away very rapidly toward the door; he looked down, 
saw that the ring in the corner of the tray was gone, shoved the trays 
into the show-case and ran after them. The nearer they got to the door 
the faster they went. The clerk caught up just as the man, who was 
ahead, reached the door and ‘‘ jumped out into the street, and disap- 


142 Law J. Rep. Ch. 122; L. R. 8 2 Commonwealth v. Adams, 186 
Ch. 8. Mass. 101, 
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peared in the crowd.’’ The clerk took hold of the woman, who was 
then on the sidewalk. She cried ‘‘ Let me go.’’ He said: ‘‘ There isa 
ring missing, and we shall be obliged to detain you.’’ She ceased 
struggling and went back; said she knew nothing about the ring. The 
clerk said: ‘‘The gentleman who was with you must,’’ to whichshe replied 
that she knew nothing about the man; that she met him on the street; 
that he spoke to her and she to him, and ‘‘ we went immediately to 
your store.” She said that she lived at Los Angeles; that she was 
‘‘ traveling around ;’’ that she had a little money in the Los Angeles 
-bank, enough property to take care of her; that she had no baggage 
except a grip, which was at the Lenox where she stopped the night 
before; and, in answer to a question, that she had no change of cloth- 
ing coming on from Los Angeles and traveling about. She was 
then taken into custody. At the station house she repeated the same 
story, adding that she had a cousin somewhere in the city and was going 
‘*¢to look them up’’ but had not done so. 

The jury found the defendant guilty on this first count, and the case 
came before the Supreme Court onexceptions. The court, by Loring, J., 
said: ‘‘ On the evidence the jury may well have found that the larceny was 
the result of a preconcerted scheme to steal, in pursuance of which the 
prisoner had traveled from Detroit to Boston, to take advantage of 
the opportunities for theft in a jewelry store when crowded with shop- 
pers just before Christmas; that the sole object in visiting this 
store and all that was done in it were in pursuance of this scheme ; and 
from the falsity of the story told by her and the failure to give an 
honest account of herself when she tried to, the jury were warranted in 
believing that the scheme was a deliberate one. If the jury believed 
this they had a right to believe that she was a guilty party, jointly 
liable with the husband for the larceny, and not an innocent wife act- 
ing under her husband’s coercion.’’ 


Fe_tow-Servant — Dancerous EmpLorment. — An employé engaged 
in charging holes in rock with dynamite and exploding the same is a 
fellow-servant of the employés engaged in drilling the holes for the 
charges. An employé, while engaged in assisting the foreman or super- 
intendent in making an inspection after a blast of dynamite for the 
purpose of ascertaining whether any part of the charge had failed to 
explode, is performing a part of the master’s duty, and is not a fellow- 
servant of those engaged in drilling holes for the charge and removing 
the rock after the blast. So held in Hooe v. Boston & N. St. Ry. Co.* 


1 (Mass.) 72 N. E. Rep. 341. 
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Ir 1s Sometimes Sarip THAT CHRISTIANITY Is A Part OF THE Com- 
mon Law. — This is true only in a very limited sense. Where this 
religion in different forms is accepted by a large portion of the people 
of a common law country, the law seeks to protect them in its en- 
joyment as against aspersions that would violate the general sense of 
decency and endanger the peace of society. The mere denial of 
the truth of Christianity as it is generally accepted is not an offense 
at common law. 

Judge Cooley in his work on Constitutional Limitations says: ‘‘ The 

law does not attempt to enforce the precepts of Christianity on the ground 
of their sacred character or divine origin. Some of these precepts are 
universally recognized as being incapable of enforcement by human 
laws, notwithstanding they are of continual and universal obligation. 
Christianity, therefore, is not part of the law of the land, in the sense 
that would entitle courts to take notice of and base their judgments 
upon it, except so far as they should find that its precepts had been 
incorporated in and thus become a component part of the law.”’ 
- In one case the court refused to grant an injunction restraining the 
infringement of copyright in a work as to which it appeared doubtful 
whether it did not tend to impugn the doctrines of the Scriptures.' 
Sir Frederick Pollock, in a note thereto, says: ‘‘ This case has never 
been disapproved, but the doubt whether there can be copyright in 
a book impugning Scriptural doctrines in decent and moderate lan- 
guage would now hardly be felt by any court of justice in any 
English-speaking country.’’ — Canadian Law Times. 


Savines Bank Book — OrFicers oF THE BANK NOT THE Finat Arsi- 
TER oF 1Ts Loss ok Destruction. — A by-law of a savings bank pro- 
vided that no person shall receive any part of his principal or interest, 
without producing the original book, that such payments may be 
entered therein, unless it is proved to the satisfaction of the trustees or 
the treasurer that such book shall have been lost or destroyed, in which 
case a legal discharge shall be given. It was held? that, even if 
intended to do so, this by-law could noi oust the courts of their juris- 
diction by substituting the trustees or treasurer as the tribunal to de- 
termine whether a bank book was lost or destroyed, and in an action 
to recover a deposit alleged to have been made by the plaintiff’s intes- 
tate in s savings bank having such a by-law, where the bank-book is 


1 Lawrence v. Smith, 23 R. R. 123. 2 Webber v. Cambridgeport Savings 
nk, 186 Mass. 314. 
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not produced, a finding for the plaintiff can be sustained if there is 
evidence sufficient to satisfy the mind of a reasonable man that the 
bank book has been lost or destroyed. 


Tue STaTuTE PRowiBITING A PaysicIaAN FROM TESTIFYING As TO Facts 
LearneD WHILE ATTENDING A Patient in a professional capacity applies 
to a physician called by a stranger to furnish aid to one who has 
attempted suicide, and who is compelled to render his services against 
the will and opposition of the patient.' 


Writ or Extry —No Equitaste Derense unpER or Noi 
Disse1sin. — In a writ of entry, evidence showing that the tenant held 
the premises under a bond for deed from demandant, that the tenant 
had complied with the terms on which he purchased, that he could not 
read and write, and that the bond did not express the terms on which 
he purchased, was not admissible under the plea of nul disseisin 
amounting only to the general issue, because it did not tend to show 
that the title was not in the demandant, nor that it was in the tenant.? 
The court say: ‘‘ The plea, amounting now to the general issue, put 
the title in issue, and the title only. The tenant could maintain her 
defense in two ways, namely, by failure of the demandant to show title 
in himself, or upon proof of title in the tenant. The evidence offered 
by the tenant did not tend to show that title was not in the demandant, 
nor that it was in the tenant. It tended to show that if she could 
have the written contract reformed, and then have specific performance 
of it as reformed, she would be entitled to have the demandant convey 
to her his title. If the evidence offered would entitle the tenant to be 
absolutely and unconditionally relieved against the demandant’s claim 
of title, that evidence could not be received unless the tenant had 
alleged the facts.’’ * 


An EquitasBLe Morteace is created where a creditor with the con- 
sent of his debtor takes on execution and also by a judgment on a 


1 Meyer v. Supreme Lodge K. of P. 3 Rev. Laws, c. 173, § 28; Sher- 
(N. Y.), 64 L. R. A. 839. man v. Galbraith, 141 Mass. 440, 442; 
2 Hastings v. Lawson (Mass.), 72 5N. E. 858. 
N. E. 252. 
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writ of entry certain real estate of the debtor to hold as security for 
the debt.! 


Injunction: Rignt oF Way— Competitor or Municipat Warer 
Company — Construction or Statute. — The plaintiff ina recent New 
York case is a water company, organized under the transportation cor- 
poration law of that State.? The first subdivision of this statute gives 
to walter companies the right to lay and maintain their pipes and hydrants 
in any street, highway or public place of the city, town or village in 
which it has obtained a permit to supply its inhabitants with water. 
The second subdivision gives a like power to the company as to its pipes 
in an adjoining city, township or village. The plaintiff was organized 
for the purpose of supplying water to the villages of Brighton and 
Fairport and the townships of Greece, Gates and Brighton, in Monroe 
County, New York. The trustees of the village and the officers of the 
townships having duly granted permits therefor, the plaintiff caused its 
maps to be filed and entered upon contracts for the construction of its 
plant and the laying of its pipes. According to the route adopted, the 
plaintiff's main pipe line will run through the city of Rochester. 
This city owns its own municipal water plant, costing $11,000,000, 
on which there is outstanding $3,000,000 in bonds. It has 
for many years supplied water to the New York Central and Hudson 
River Railroad Company within the city, at an annual rental of from 
eighteen thousand to twenty thousand dollars per year. Athough 
the fact is not disclosed by the record, yet it isa matter of com- 
mon knowledge that in the city of Rochester numerous manufacturing 
plants, breweries, etc., which use large quantities of water, are located 
along the riguts of way of the principal railroads. The plaintiff entered 
into a contract with the New York Central and Hudson River Railroad 
Company by which it was given the right to lay its mains upon the 
company’s right of way through the city of Rochester and eastward 
through the township of Brighton and the village of Fairport. The 
railroad company’s right of way crosses twenty-nine streets in the city 
of Rochester. Some of the street crossings are at grade, some above 
and some below grade. ‘The land at all of the street crossings is owned 
by. the railroad company, subject to public easements for street pur- 
poses. It appears that prior to the incorporation of the plaintiff com- 
pany, one Mingle entered into a contract with the railroad company 


2 Porter ®. Kimball, 186 Mass. 120. 117; affirming s. c. 84 App. Div. (N. Y.) 
2 Rochester &c. Water Co. v. City 71. 
of Rochester (N. Y.), 68 N. E. Rep. 
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to furnish it with water for a term of years; that after the incorporation 
said Mingle assigned the contract, with consent of the railroad company 
to the plaintiff. Later the plaintiff entered into a contract with the 
railroad company for the use of its right of way through the city of 
Rochester, and obtained an easement on astrip of land six feet in width 
for its main pipe line. No application was made by the plaintiff to the 
city of Rochester for permission to lay a pipe line across the streets of 
the city. After it commenced laying its pipes and undertook to dig 
trenches therefor across one or more of the streets of the city upon the 
right of way of the railroad company, it was prevented from doing so 
by the officials of the city, acting through its police department, and 
thereupon action was brought to restrain such interference. Judgment 
was entered for the plaintiff upon a decision of the court on trial at 
special term. ‘This judgment was affirmed by the Appellate Division of 
the Supreme Court of the Fourth Judicial Department. The city of 
Rochester appealed. Judge Haight, writing for the majority decision 
in the Court of Appeals, sustains the judgment of the trial and appel- 
late courts. The circumstances of the case and the decision of the 
court of last resort show that new and formidable dangers have arisen © 
in the matter of local self-government and the municipal control of 
public utilities. Ifa railroad company shall be allowed to grant por- 
tions of its right of way to other corporations, who can thereby acquire 
valuable franchises without the consent of the municipalities through 
which the railroads pass, without even asking permission of the public 
authorities or of abutting owners, who can say to what extent public 
convenience and private rights may not be infringed. The plaintiff 
contends that it can legally furnish water, in the city of Rochester, to 
the railroad companies with which it has contracted and to such adjoin- 
ing owners as can be reached without laying its pipes along the streets. 
The decision, however, does not cover this point, and implies by strong 
dictum that if the question of the right to sell water within the city of 
Rochester was properly before the court, the ruling would be adverse 
to the plaintiff’s claim. The court says: — 


We do not at this time deem it necessary to engage in any discussion of the 
merits of municipal ownership, or to determine whether the establishing of a 
municipal plant operates to give a city an exclusive right to supply its inhabi- 
tants with water. Under the statute, as we have seen, the company has the 
right to run its mains through the city, in order to comply with the purposes 
of its grant. When it attempts to supply water to the inhabitants of the city 
within its territorial limits, its power to do so may then be questioned by the 
municipality, and the courts may then be called upon to determine the extent 
of its power in that regard. 
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Judge Bartlett writes a strong dissenting opinion. He argues that 
as the plaintiff company is authorized by its charter to furnish water 
to the three townships and the two villages therein named, it cannot 
sell and furnish water even to the railroad companies with which it has 
made contracts within the boundaries of the city of Rochester, and 
hence its contracts with said companies are ultra vires and give it no 
franchise or vested rights. Hence, in so far as the plaintiff rests its 
claim for equitable relief on its contracts, it asks the protection of a 
right by injunction that does not exist in law. Judge Bartlett says: — 


The plaintiff's contention was that it is authorized by law to lay out its 
route through the city of Rochester, and the local officials had no authority 
to interfere in any way. The defendavt’s position was that the plaintiff had 
acquired no franchise or vested rights in the premises and could not enter the 
city of Rochester without its permission. There is no middle grouad lying be- 
tween these two positions; the plaintiff could extend its route through the 
city of Rochester undisturbed, or it was powerless to do so unless the defendant 
gave it permission. The provision in the jadgment of the trial court directing 
the plaintiff to use due care in the matter of relaying sidewalks, etc., in the 
prosecution of its work was unauthorized, as the rights of the parties rest upon 
legislative enactment. * * * It would seem quite impossible to read 
this record without reaching the conclusion that the real object of the plaintiff 
is to accomplish by indirection that which it could not secure otherwise, to wit: 
an entrance into the city of Rochester, for the purpose of ultimately serving the 
city and its inhabitants with water as a competitor of the existing municipal 
waterworks system. 


BounDARY ON OR BY A Roap or Private Way.—In McKenzie v. 
Gleason‘ the Supreme Court of Massachusetts recently restated the 
rules of law as to boundaries described as by or on a street or way and 
also boundaries by the line of the way or street. The decision con- 
tains nothing new but restates the law and disposes of several earlier 
cases in that State which are apparently in conflict with the rule of con- 
struction adopted in the case under consideration and other recent 
cases in this State. The general rule is well settled that a boundary on 
or by a road, street, or way includes the soil to the center line of the 
road, street or way whether public or private if owned by the grantor, 
the way being a monument which controls courses and distances. This 
rule applies even when in the first instance the side line runs from a 
stake and stones or other monument in the line of the street or way, 
then around the parcel described back to a stake by the street or way 
and then by or on the street or way to the starting-point; and the rule 


1 184 Mass. 452. 
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is the same if the last named boundary is for any menue distance 
by or on the street or way to the starting-point.’ 

Of course if the boundary is by the side line of a road or way adjoin- 
ing the land conveyed, the entire fee of the road is excluded. 


Trusts: RatiFicaTion — RemainpeRs — Possizititr or Issuz Ex- 
tinct — ADMISSIBILITY OF Expert Testrimony.— A recent Maryland 
case, denominated by the court as one of first impressions, considers a 
novel question on the admissibility of expert testimony.? The plaintiffs, 
P. Sidney Ricards and Virginia S. Ricards, are husband and wife. 
The husband is a beneficiary under the will of his grandfather of an 
estate valued at $20,000. Heis also a remainderman under the same 
will of an additional sum of $22,000 of which he will come into posses- 
sion upon the death of the testator’s widow, who is still living. In 
1890, and prior to the vesting in possession of any part of said estate, 
the plaintiffs executed a valid deed of trust to a third person, whereby 
they granted, assigned and conveyed all their right, title and interest to 
the estate under the provisions of said will upon trust as follows: — 


To collect the income and profits from said trust property during the natural 
life of said P. Sidney Ricards and apply the same to the proper support of the 
plaintiffs, as well as to the education of any children that may be born of their 
marriage, without any claim, and to the exclusion of all rights which might be 
set up by any creditors of the said P. Sidney Ricards. Such payments to be 
made directly to said Ricards or to his order, and not otherwise. 

Upon further trast, if the said P. Sidney Ricards should die leaving his said 
wife surviving him, without children born of their marriage, the said trust to 
terminate and the said trustee to convey and transfer all of said trust property 
to said Virginia S. Ricards in fee; but in case children born of such marriage 
should also survive, then the principal to be distributed to said wife and chil- 
dren as if it had been owned by said Ricards in fee free from any trust and he 
had died intestate. 

Upon further trust, if the wife should die leaving children of said marriage, 
then upon the death of the husband the trust to cease and the property to vest 
absolutely in said surviving children. 


The trust deed so executed was duly recorded, and the trustee 
appointed therein continted to act until April, 1902, when, upon appli- 


1 Peck v. Dennison, 121 Mass.17; v. St. John’s Schools, 163 Mass. 
O'Connell v. Bryant, 121 Mass. 557; 229. 
Dean v. Lowell, 185 Mass. 55, 60; 2 Ricards v. Safe Deposit and Trust 
Clark v.Parker, 106 Mass. 554; Boland Co. of Baltimore (Md.), 55 Atl. Rep, 
884. 
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cation of the plaintiffs and consent and request of said trustee, the 
defendant, The Safe Deposit and Trust Company of Baltimore, was 
substituted as trustee with the same powers and authority as granted in 
the original deed. In 1902 the plaintiff, P. Sidney Ricards, gave an 
order directing that the whole of the income arising from the trust 
estate should be paid to his wife for their joint support and maintenance. 
In August of 1902 the plaintiffs filed their bill to cancel and nullify 
said trust agreement. The grounds upon which it was sought to set 
aside the deed of trust were: First, that the settlor misunderstood the 
scope and purport of the conveyance in this: that he believed it was 
intended to, and did in fact, transfer his interest in the trust estate to 
his wife absolutely; secondly, that inasmuch as the possibility of his 
wife having issue was extinct, and inasmuch, therefore, as there could 
be no persons entitled in remainder under the terms of the deed of 
trust, the trusts ought to be terminated upon the joint requests of the 
settlor and the only possible beneficiary —the wife—she having 
received from her husband, shortly before the bill was filed, an absolute 
assignment of all his interest in the trust property. It will be noted 
that the case is entirely free from any charge of fraud, misrepresenta- 
tion or deceit. The opinion of the Court of Appeals of Maryland is by 
Mr. Chief Justice McSnerryr. With regard to the averment of mistake, 
the decision holds that whatever may have been the original intention 
of the parties, there were two distinct acts of ratification which would 
preclude the plaintiffs from impeaching the trust deed: first, the order 
directing the trustee to pay the whole income to the wife; second, the 
verification by both plaintiffs of the bill to procure the appointment of 
a new trustee. In addition to these acts, the long delay and acquies- 
cence on the part of the plaintiffs are a complete bar to relief on the 
prayer of mistake.' Upon the question of admitting medical testimony 
to prove the possibility of issue extinct, the court reasons as follows: — 


We refrain for obvious reasons from setting forth the details of 
this testimony. Mrs. Ricards is 53 years of age. Her husband is several 
years younger. There are some early English cases which upheld or sanctioned 
a presumption that a woman of Mrs. Ricards’ age was incapable of bearing 
children. The more modern English cases have not adopted or relied on this 
presumption. * * * Nocase can be found inthe American courts in which 
such a presumption has been given effect to. At best, such a presamption is 
speculative. It is, as the very term “ presumption ’’ implies, a mere inference, 
and not a certainty; and it would be exceedingly unsafe to permit property 
rights to depend upon so precarious a basis. But the proposition here goes 
further. It does not contemplate reliance on the simple presumption. Physi- 
cal conditions have been testified to by medical witnesses who have expressed 


1 Hewitt’s Appeal, 55 Md. 517; Beard v. Hovell, 9 Gill. 431. 
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the opinion that there was no possibility of the life tenant being the mother 
of children. Can such evidence be received in a court of justice to affect the 
devolution of property, or to divert the course marked out for it to follow? 
The admission of such evidence in a case like this, where the avowed purpose 
of the proceeding is to cut out or strike down an estate in remainder, would 
or might be productive of most disastrous results. If, because of physical 
degeneracy, atrophy, or decay, a medical man may, in a controversy involv- 
ing title to an estate, testify that a woman is incapable of bearing children, 
so that a trust deliberately created for her benefit during her life only may 
be brought to an end, with a view of vesting an absolute interest in her, or so 
that the vesting of a remainder may be accelerated, no one can foretell to 
what lengths such a precedent would lead. A surgical operation extirpating 
the uterus, for instance, would make it absolutely certain that no issue could 
be borne. If proof like that now under consideration were admitted, upon 
what principle could evidence showing that an operation of the kind indicated 
had been performed be excluded? And, if not excluded, what would prevent 
interested parties from resorting to such or similar operations, if by a resort 
to them a mere equitable life estate could be converted into an absolute in- 
terest? It is wholly immaterial whether the inability to bear children arises 
from natural or from artificial causes. It is not the cause, but the fact, that 


alone controls the question, and the single fact to which the law looks is 
death. 


The decision then reviews two modern English cases and quotes 
from several authorities to sustain the court’s position on this question.! 
It quotes at length, also, from a case in point decided by Lord Kenyon 
more than one hundred years ago. The conclusions of the court are 
as follows : — 


The testimony of the medical witnesses being excluded, there is nothing in 
the record to show that there may not be children born who would be entitled 
under the deed of trust to the estate in remainder. It therefore follows that 
Mrs. Rickards is not entitled under the assignment from her husband to the 
entire estate if the deed of trust is not void on the first ground we have dis- 
cussed. Having reached the conclusion that the deed is not void on that ground 
none of the other questions need be considered here. The court below dis- 
missed the bill of complaint, and thereby upheld the validity of the deed of 


trust. We fully concur in that result, and accordingly affirm the decree in all 
particulars. 


Process: SumMONS — PRIVILEGE FROM: SERVICE WHILE ATTENDING 
Court — Lawyer NoT so Privitecep.— The decision of the Supreme 


1 In re Dawson, 39 Ch. Div. 155; Lawson on Presumptive Evidence, p. 
In re Sayers’ Trust, L. R. 6 Eq. 319; 302. 
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Court of North Carolina in Greenleaf v. People’s Bank" is a very learned 
and interesting one, and rules the following points: -- 


1. A managing officer of a foreign corporation, who is in the State to attend 
a sale of Jand under a decree of the Federal court in an action in which the 
* foreign corporation was a party, is not in an attendance on a judicial proceed- 
ing, so as to exempt him from service ofa summons in an action against the 
corporation. 

2. A non-resident attorney, who is in the State to represent his clients ag 
their attorney in a matter pending in the Federal court, is not privileged from 
service of summons. 

8. Under N. C. Code, § 641, providing that all such parts of the common law 
as were heretofore in force and use within the State, orso much thereof as are 
not repugnant to the form of government, nor repealed, shall be in force; 
section 1367, exempting witnesses from arrest in civil cases during their attend- 
ance at any court and during the time they are going to and returning from 
the place of attendance; and section 1735, prohibiting any officer from arresting 
under civil process any person during his attendance on or going to and re- 
turning from any court of record—attorneys are not exempt from arrest in 
civil actions except when they are actually in attendance in court in the due 
course of their employment as attorneys. 


The opinion of the court is written by Mr. Justice Montgomery. 
Mr. Chief Justice Clark writes a concurring opinion, in which Mr. 
Justice Douglas concurs. 


AND Ciient— Insanity oF Latrer Terminates Reta- 
tion. —In Chase v. Chase,” the Supreme Court of Indiana recently 
considered the effect of a client’s insanity upon the relation of attor- 
ney and client. On rule to determine the authority of attorneys to 
prosecute an appeal from a decree of lunacy, under a prior contract 
with the alleged lunatic, the lunacy decree cannot be treated as an 
adjudication that the alleged lunatic was of unsound mind, since that 
would be assuming the whole case against the alleged lunatic and the 
attorney who is seeking to act for him. Therefore the evidence on 
which the defendant was adjudged a lunatic was reviewed. There was 
abundant evidence that from a time before the filing of the petition dowa 
to and including the time of the trial he exhibited not a gleam of intel- 
ligence, further than a disposition passively to perform some simple acts 
upon the commands of others. There was absolutely no evidence con- 
tradicting the showing made as to his utter helpless insanity during the 


1458. E. Rep. 638. 271 N. W. Rep. 485. 
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period referred to. It appears from the record that during the intro- 
duction of evidence the court asked counsel for the defense whether 
they were going to introduce any evidence that would tend to contro- 
vert any of the evidence that the petitioner introduced relative to the 
mental condition of the defendant. To this question one of the attor- 
neys answered: ‘‘No, your honor; we are not intending to con- 
trovert one word of it.’’ It is a rule generally supported by the 
text-writers and the decisions of the courts that the insanity 
of the principal per se terminates the agency. This is stated in 
unrestricted terms by most of the text-writers.' It appeared 
that the defendant in a lunacy inquisition was so insane at the 
time he employed the attorneys to defend him that he was wholly 
oblivious to the fact, and incapable of knowing that his mental status 
was involved in the suit. Therefore the employment conferred no 
authority on such attorneys to appear for the defendant at the trial, or 
to prosecute an appeal from a decree finding defendant to be an insane 
person. 

It is enough to dispose of the particular claim of a right to represent 
him now that counsel have no subsistingemployment. But apart from 
this, we are of opinion, say the court, at least as applied to a case like 
the one before us, where the defendant is too imbecile to entertain a 
desire that a defense should be made for him, that it is at least proper 
to intrust the protection of the defendant’s interests to the prosecuting 
attorney, as provided by statute. After such a defense has been 
made, we deem it clear that third persons (for so we must treat said 
attorneys) ought not, in the name merely of the defendant, to prose- 
cute an appeal from the adverse judgment. 


PassenceR oN Street Car: WHEN OsBLiGaTION oF CARRIER 
Becins. —In an action for a personal injury against a street railway 
company the plaintiff stated in his declaration that, as the car 
approached the plaintiff, he went toward it for the purpose of entering 
it, having given the motorman in control notice of his intention so to 
become a passenger, and that as he was about to get on the car the trolley 
pole fell, striking a sign upon the car, and the pole and sign struck the 
plaintiff ; he being in the exercise of due care and the defendant negli- 
gent. At the trial in the Superior Court the testimony of the plaintiff 
and of one passenger on the car tended to show that when the pole and 


‘1 Story Ag. Sec. 481; Mecham’s Reinhard Ag., Sec. 173; 1 Am. & Eng. 
Ag., Sec. 254; Huffcut Ag., Sec. 71; Ency. of Law, 1226. 
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sign fell the car was stationary, and the plaintiff in the act of boarding 
it, having either one foot or both feet on the running board. On the 
other hand the testimony of eight other witnesses who were on or near 
the car and were called as witnesses on the part of the defendant 
tended to show that when the pole and sign fell the car was not station- 
ary, but was going slowly around a curve at a street corner, where 
there was a cross-walk, and that the plaintiff was standing on the cross- 
walk three or four feet from the car. The court instructed the jury, 
in substance, that a person desiring to ride upon a street car may have 
the rights of a passenger before he actually takes his place upon the 
car; that where he has signaled the motorman to stop, and the motor- 
man stopped to receive him, thereby making an offer to be received 
and an acceptance of that offer, he is entitled to the rights and protec- 
tion of a passenger as he approaches that car to get uponit, at least so 
far as any defect in that car is concerned. 

After a verdict for the plaintiff the case, entitled Duchemin v. Bos- 
ton Elevated Ry. Co.' came before the Judicial Court of Massachusetts 
on exceptions to the charge to the jury. That court held that a pedes- 
trian on the highway, who, for the purpose of boarding it, is approach- 
ing a street car stopped to receive him as a passenger, is not, before he 
actually reaches the car, entitled to the rights of a passenger, even so 
far as concerns defects in the car, in respect of the extraordinary de- 
gree of care due passengers from common carriers, and the railway 
owes him no duty other than that it owes to any person on the highway. 

Mr. Justice Barker delivering the judgment said: ‘* We think that a 
_ present intention of becoming a passenger as soon as he can reach the 
car neither makes the person who is approaching the car with that in- 
tention a passenger, nor changes as to him the degree of care to be ex- 
ercised in respect of its cars as vehicles to be used upon a public way 
with due regard to the use of the same way by others. The defendant 
incurs no responsibility to exercise extraordinary diligence by making 
an express contract, but only by its exercise of the calling of a common 
carrier; and its obligation as such does not arise until the intending 
passenger is within its control. We are unwilling to go farther than 
the doctrine stated in Darvey v. Greenfield Street Railway Co.? that, 
when there has been an invitation on the part of the carrier by stopping 
for the reception of a passenger, any person actually taking hold of 
the car and beginning to enter it is a passenger.’ If the instructions 
allowed the jury to find for the plaintiff only in case the car had reached 


171 N. W. Rep. 780 (Sept. 23, 3 See Gordon v. West End Street 
1904). Railway Co., 175 Mass. 181, 183; 55 
2 177 Mass. 106; 58 N. E. 172. N. E. 990, and cases cited. 
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a usual stopping-place, and had stopped to receive him, there was error 
in ruling that under those circumstances, and before he had actually 
reached the car, he had aright to have the defendant exercise as to 
him that extraordinary degree of care due to passengers. So long as 
he remained a mere traveler on the highway, although walking upon it 
for the sole purpose of taking the car, the defendant did not owe him 
any other duty than that which it owed to any person on the highway. 
Whether one just has dismounted from a street car, or just is about to 
board one, he does not have the rights of a passenger. 


Devise IN Fee witH Power To SELL: ReMAInDER Over. —A 
testator said: ‘‘ I give and bequeath to my beloved wife * * * all 
my estate both real and personal, of which I am now possessed or shall 
afterwards come into possession or under my control by deed or other- 
wise in fee-simple, with power to sell or dispose of it as she may see 
fit, that after the death of my wife, if there is anything remaining of my 
personal or real estate, it shall be distributed in the following manner 
to several persons named.’’ The Supreme Court of Ohio in Bodmann 
German Widows’ Protestant Home v. Lippardt,' held that the widow 
had power to convey the fee of the whole or any part of the real estate, 
and that a deed making such conveyance good against her is good 
against the devisees in remainder. ‘The court cites the case of Jack- 
son v. Robbins,? where Chancellor Kent in his opinion said : — 


We may lay it down as an incontrovertible rule that where an estate is givem 
toa person generally or indefinitely, with a power of disposition, it carries a 
fee; and the only exception to the rule is where the testator gives to the first 
taker an estate for life only, by certain and express words, and annexes to it 
a power of disposal. In that particular and special case the devisee for life 
will not take an estate in fee, notwithstanding the distinct and naked gift o¢ 
a power of disposition of the reversion. This distinction is carefully marked 
and settled in the cases. Again he says: ‘‘The question then occurs, was the 
limitation over to Mrs. Duer valid, after the creation of such an estate in fee? 
The words of the will were that ‘ in case of’ the death of his wife, ‘‘ without 
giving, devising, and bequeathing by will, or otherwise selling or assigning 
the estate, or any part thereof, he doth give and devise all such estate as should 
so remain unsold, undevised, or unbequeathed to his daughter, Lady Cathar- 
ine Duer,’ etc. This limitation over must be either as a remainder or as an 
executory devise, and it is impossible that it should be either, upon any known 


principles of law.’’ 


The various questions arising under such or a similar devise are very 


171 N. E. Rep. 770. 2 16 Johns. 537. 
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clearly illustrated by that very able judge, Mr. Justice Peters, of the 
Supreme Court of Maine, in Stuart v. Walker ' where he says :— 


The defendants contend that where a life estate is devised whether impliedly 
or expressly given, with an unqualified power of disposal annexed, a gift or 
limitation over is of no effect. That istrue where the life estate is created by 
implication, but not true where it is expressly created in direct and positive 
terms. A life estate by implication usually arises where a donor devises prop. 
erty generally, without any specification of the quantity of interest, and adds 
some power of disposition of the property, and provides a remainder. For in- 
stance, A gives an estate to B, with power of disposal annexed, and a gift over 
to C. Here is an association of purposes and intentions, divisible into three 
parts. What does A mean by allof themcombined? Whatis implied by them? 
A first gives the estate to B in general terms. Stopping there, by our Revised 
Statutes, he gives an estate of inheritance. But an estate in fee first described 
may be cut down to a lesser estate by subsequent provisions. A power of 
disposal is annexed by A. to his bequest to B. The effect of this depends 
upon whether it is a qualified or an unqualified power. If it is an absolute 
and unqualified power, it really neither takes from nor adds to the amount of 
the estate previously given, though there be a gift over. It would be merely 
equivalent to adding words of inheritance, making the gift to B and his heirs 
and assigns. But those words were implied before. The law presumes in 
such case that a testator superadds the unlimited power of disposal, to make 
his intention as emphatic and unequivocal as possible. The gift over in such 
case is regarded as repugnant to, and controlled by, prior provisions. There 
is nothing to go over. But where the power of disposal is not an absolute 
power, but a qualified one, conditioned upon some certain event or purpose, 
and there is a remainder or devise over, then the words last used do restrict 
and limit the words first used, and have the force and efficacy to reduce what 
was apparently an estate in fee to an estate for life only. Thus A gives an 
estate to B, with the right to dispose of as much of it in his lifetime as he may 
need for his support, and, if anything remains unexpended at B’s death, the 
balance to go to C. Here there may be something to go over. B is to dispose 
of the estate only for certain specifled purposes. He can defeat the remainder 
only by an execution of the power. The clear implication of such a bequest, 
taking all its parts together, is that B is to possess a life estate. Here a 
life estate is implied, and is not expressly created. But A makes this 
devise: “‘I give to B my estate to have and to hold during his lifetime, and 
no longer, with the right to dispose of all the same during his lifetime, if he 
pleases to do so, and any unexpended balance I give to C.’’ Here a life estate 
is expressly created, instead of arising by implication. Here an absolute and 
unqualified power of disposal annexed does not enlarge the estate to a fee. 
Where an estate is expressed, it need not be implied. 


In McClellan v. Larcher? General McClellan first devised aud be- 
queathed to his wife all his estates both real and personal with full 
power to alienate dispose of the same as she might deem best. 


1 72 Me. 145, 148; 89 Am. Rep. 311. 2 48 N. J. Eq. 17; 16 Atl, 269. 
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« Second. Upon the death of my said wife, or if she should not survive me, 
{ direct that all my estate, real and personal, herein mentioned, or so much of 
it as remains the property of my wife on her death, should she survive me, 
with the exception of such articles as hereinafter specifically bequeathed, be 
divided between my two children, George B., Jr., and Mary M., share and share 
alike.’? Chancellor McGill says: “It is not, however, necessary to the de- 
termination of the controversy in this case that I should hold that the com- 
plainant has taken a fee simple in the land in question, and that the devise 
over to the testator’s children is void. It is sufficient, for the purpose of 
affording the relief sought, that it appears that the complainant may exercise 
her power of sale conferred by the will. Such a power has clearly been given 
to her, not only by express language, but also by necessary implication from 
the terms of the will. In the first clause it is provided that she shall have full 
power to alienate, convert, or dispose of the testator’s estate, real and per- 
sonal, as she may deem best. Language could not more explicitly give a power 
of sale. It is objected, however, that this power is controlled and limited by 
the subsequent provisions of the will recited above. This provision is used by 
the testator in connection with the devise and bequest over in favor of his 
children, and plainly relates only to that part of the estate which shall remain 
undisposed of at the death of the wife. It clearly does not affect any disposi- 
tion the complainant may be desirous of making by deed during her life. But 
the terms of the devise over to the children themselves imply and recognize 
the complainant’s power to sell. This devise contemplates the disposal of 
‘so much’ of the estate devised and bequeathed to the complainant ‘ as remains 
her property at her death.’ That such an expression implies a power of sale 
is established by abundant authority.”’ 


ConstituTionaL Law: Interstate Commerce — Power oF A STATE 
To Take A Line or Cass ConnecTING witH AN INTERSTATE CARRIER. — 
On January 4, the Supreme Court of the United States rendered a de- 
cision sustaining the tax imposed by the State authorities of New 
York on the cab service of the Pennsylvania Railroad Company in New 
York City. 

The case grew out of an effort to impose a tax under State laws on 
the cab line which extends from the Twenty-third street Ferry. The 
railroad company contends that the cab service is merely an extensiou 
of the railroad service, and therefore a part of its interstate transport- 
ation and not subject to State taxation. 

In his opinion Justice Brewer said : — 

‘The cab service is rendered wholly within the State and has no 
contractual or necessary relation to interstate transportation. If the 
cab, which carries the passenger from the hotel to the ferry landing, is 
engaged in interstate transportation, why is not the porter who carries 
the traveler’s trunk from his room to the carriage also so engaged? 
Where is the limit to be placed?’’ 

“VOL. XXXIX, 10 
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Wits: Testamentary Capacity — Burpen or Proor — Surri- 
ciency oF Evipence.— The case of Wait v. West/all, decided recently 
by the Supreme Court of Indiana, is of interest because it brings under 
review numerous other cases jinvolving the question of testamentary 
capacity.’ The testator in this case was seventy-three years of age 
when he executed his will. He died at the age of eighty-five. For 
thirty years prior to his death the; testator was imbued with the belief 
that he possessed the power to locate hidden treasure and that his farm 
and other farms in the neighborhood contained treasure which had been 
concealed there by the Indians. He asserted that the hidden money 
was enchanted ; that it was controlled by some mysterious force which 
would withdraw it further into the earth when disturbed by unusual 
noises. A full page of the report is taken up in describing the ‘‘ antics” 
of the testator in his attempts to locate this treasure during the last 
twenty or thirty years of his life. ‘The testimony showed that on all 
other matters the testator was perfectly sane and that there were no _ 
circumstances surrounding the execution of the will nor were any of its 
provisions such as would preclude its admission to probate as a valid 
will. The opinion of the court is by Mr. Justice Hadley. Referring 
to the eccentricities and peculiar belief of the testator, the court says :— 


Mental phenomena are as various as the hues of the autumnal forest. 
Business men have often searched for minerals under the direction of clair. ~ 
voyants; others believe in Christian Science; others in the transmigration of 
souls; and some in witchcraft. ‘To affirm or deny the truth of these things 
proves nothing, and demonstrates the individual to be neither a sage nora 
focl. Who shall be the judge whether the man that accepts or rejects them is 
the truly sane man? If we affirm that witches do not ride on broom sticks, 
and practice their evil arts upon us and that there are no witches then we have 
Blackstone, Chief Justices Mathew Hale and Coke, Sir Francis Bacon, Richare . 
Baxter, John Wesley, Martin Luther, Kepler, Cotton Mather and a host of 
other eminent jurists and savants against us. 


Nevertheless at the present day any sane man would say that these 
eminent men were the victims of old superstitions now exploded and 
that any man of the present day who believes such stuff is either lacking 
in the faculty of reason or has lived beyond the reach of the enlight- 
ened influences of the twentieth century. 


Sev_r-Derense INSTEAD OF RETREATING BEFORE SLAYING ADVERSARY.— 
In State v. Gibson,? the Supreme Court of Oregon hold, according to what 


2 Wait v. Westfall (Ind.) 68 N. E. 2 73 Pac. Rep. 333. 
Rep. 271. 
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seems to be a correct syllabus, that the right of self-defense being 
founded on necessity, the party who would invoke it must avoid the 
attack, if he can do so without danger to himself; but where an 
assault precipitated without provocation is such as to indicate to a rea- 
sonable mind acting on appearances that the danger to life or the in- 
fliction of great bodily harm is imminent, the party assailed is justified 
in killing the aggressor, if necessary, and need not retreat or resort to 
expedients less violent. The opinion of the court, written by Mr. 
Justice Wolverton, is a very clear exposition of the subject, citing 
good many authorities. 


MAsTER AND SERVANT: AssUMPTION OF Risk — QuaNntTuM oF Dam- 
aces — Circumstances UnpeR Wuich an Awanrp OF $80,000 Is Norv 
Excessive. — The Court of Civil Appeals of ‘Texas has sustained a ver- 
dict for $80,000 in the case of Internationul and Great Northern Rail- 
way Company v. Moynahan.' It seems that the plaintiff, who was an 
engineer, was injured in a wreck caused by a defective switch. The 
evidence showed that the engineer had accepted and used without pro- 
test a defective headlight, and he stated in his testimony that if he had 
been equipped with a proper headlight he might have been able to stop 
the train before it reached the switch. In sustaining the verdict for 
the plaintiff, the court holds that the engineer did not assume the risk 
of injuries by accepting and using the defective headlight, and that the 
company’s negligence in misplacing the switch was the proximate 
cause of the injury. The plaintiff was thirty-eight years of age, and 
was earning from $140 to $150 a month. It was shown that he was s 
total physical wreck, paralyzed, and incapacitated for labor. The ver- 
dict for $80,000, the court said, was warranted by the evidence. 


Tue Supreme Court or THE Unitep States witt Soon Hear Arcu- 
MENTS IN A CASE WHICH INVOLVES THE JURISDICTION OF THE FEDERAL 
Courts tro Lyxcuine of negroes when this occurs wholiy 
through race prejudice. The case is that of Ex parie Riggins who 
with others was indicted by the grand jury of the District Court 
of the United States of the Northern District of Alabama, for con- 
spiracy and acts done in furtherance of it, in taking from the 

jail in Huntsville, Alabama, a negro named Maples, a 
citizen of the United States, then lawfully confined in the jail on 
the charge of murder under the laws of the State of Alabama, 


1 76S. W. Rep. 803. 


XUM 
| 


148 39 AMERICAN LAW REVIEW. 


and hanging him by the neck until he was dead. Some of the counts 
allege that Maples was a negro citizen and the conspirators who formed 
the conspiracy and committed the murder, were white men, and that 
they were moved to the conspiracy and acts done in pursuance thereof, 
because Maples was a negro, with the intention, on that account, to 
deprive him of the rights, privileges and immunities specified in the 
counts. 

The rights, privileges and immunities set forth in the different 
counts are those secured by the constitution and laws of Alabama to be 
tried by due process of law, and acquitted, if innocent, and punished, 
if found guilty in the courts of that State; the right to enjoy immunity 
against the lawless acts of white men intended to deprive him of the 
enjoyment of civil equality before the law with the white races; and 
the right to the full and equal benefit of the laws of the State of Ala- 
bama for the security of his person as enjoyed by white citizens 
thereof. 

The petitioner Riggins applied to the Circuit Court of the United 
States for the Northern Division of the Northern District of Alabama 
for discharge on habeas corpus on the ground that the indictment under. 
which he was held did not charge any offense under the laws of the 
United States. That court refused to grant the writ to secure his re- 
lease, and from this refusal the petitioner appealed to the Supreme 
Court of the United States. The decision of the Circuit Court was 
made by Judge Jones who had in the District Court presided in the in- 
dictment proceedings, reference to which was made in a note intended 
for the preceding number of this Review, which, however, was crowded 
out and appears in Notes of present number. The opinion by Judge 
Jones in the Circuit Court is very able and cites many decisions of the 
Supreme Court relating to the rights secured by the Thirteenth and 
Fourteenth Amendments of the Constitution, and to the enforcement of 
these rights which Congress has sought to protect by the Civil Rights 
Bill of April 19, 1866, codified as section 1977 of the Revised Statutes, 
and by other appropriate legislation in section 5508 of the Revised 
Statutes. 

In view of the prospect of an early decision by the Supreme 
Court of the constitutional questions raised in this case we quote only 
a portion of the concluding part of the opinion of Judge Jones: ‘‘ After 
anxious deliberation and careful examination of all authorities, the 
court cannot resist the conclusion that Congress may protect the en- 
joyment of rights, privileges or immunities given or secured by the 
Fourteenth Amendment, against impairment by lawless acts of private 
individuals, although neither State laws nor State officers are at 
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i} 

XUM 


NOTES OF RECENT DECISIONS. 149 


fault, if such lawlessness takes the form of violence, directly prevent- 
ing the State or its officers from affording due process to a prisoner 
when the State is attempting to do so, provided such legislation 
does not go beyond prevention of that evil, and does not attempt 
to alter or interfere with State laws or the authority of its officers in 
executing them. The argument that Congress has no such power be- 
cause the amendment is directed against denial of due process by the 
State, and that there is no denial by the State when neither its laws nor 
its officers are at fault, ignores the pregnant fact that the amendment 
creates a right, privilege, or immunity of a citizen of the United States, 
to have enjoyment of the benefit of due process at the hands of the 
State, at least, when the citizen is in its custody and it is proceeding 
against him for infraction of its laws, and the further equally important 
fact that such lawless violence of private individuals, by preventing the 
State’s giving the benefit of due process of law when it is endeavoring 
to do so, directly and inevitably defeats the enjoyment of his right or 
privilege, created by the Constitution of the United States, to have 
enjoyment of the benefit of due process at the hands of the State, and 
thus fatally impairs enjoyment of the right, privilege or immunity. It 
is the settled and unbroken doctrine of the Supreme Court of the 
United States, that a right, ‘ whether created by the Constitution of the 
United States, or only guaranteed by it, even without any express dele- 
gation of power, may be protected by Congress in such manner and 
form as Congress in the legitimate exercise of its legislative discretion 
shall provide.’ ' 

‘‘The only way to escape the application of this doctrine to this 
ease is to show either that no right, privilege or immunity is given by 
the Fourteenth Amendment to the citizen to enjoy due process at the 
hands of the State, when it is endeavoring to afford it, or that vio- 
lence directed against its officers which prevents them from doing 
so, does not deprive the citizen of the enjoyment of the benefits of 
the discharge of the duty by the State. The decisions of the Su- 
preme Court put it beyond the pale of controversy that the prohibitions 
upon State power in the Fourteenth Amendment, create rights, 
privileges and immunities of citizens of the United States. * * * 
The question here, whether enjoyment of any right, privilege or 
immunity of the citizen under the Fourteenth Amendment is violated, 


1 This doctrine which was emphat- 311; Tennessee v. Davis, 100 U. S. 
ically enunciated in the great case of 257; United States v. Reese, 92 U.S. 
Prigg v. Pennsylvania, 16 Peters, 539, 214; Motes v. United States, 178 
has since been constantly adhered to. U.S. 458. 

Strauder v. West Virginia, 100 U. 8S. 
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when the State holds a prisoner on accusation of crime, and is ea- 
deavoring to afford him due process of law, and is prevented by 
siolence of private individuals from doing so, has never been before 
the Supreme Court. That court has been careful to avoid defining 
the privileges and immunities of citizens of the United States until 
*some case involving these privileges makes it necessary to do so.’ ! 
General expressions in opinions not raising the question here, are 
not in any wise binding in determining whether the acts charged in 
the indictment constitute a violation of any right, privilege or 
immunity of a citizen of the United States. It suffices to say of 
those opinions, without citing them, that they combatted the power 
of Congress, under this amendment, to enter upon plenary legisla- 
tion, altering or interfering with State laws when neither the State 
nor its officers are at fault, and that they do not touch upon the 
power of Congress by appropriate legislation to protect any immuni- 
ties or rights which the amendment gave, although the State was 
not at fault, against the acts of lawless individuals. The Supreme 
Court itself has repeatedly declared ‘ that any opinion given here or 
elsewhere cannot be relied upon as binding authority, unless the 
vase calls for its expression.’ 2 

‘« The court does not doubt that Congress has power to punish the 
acts charged in the indictment and that Sections 5508 and 5509 of the 


Revised Statutes apply to them, and are appropriate ‘legislation’ to 
shat end. ‘The result is that the writ must be discharged, and the 
prisoner remanded to the custody of the marshal.’’ 


1 Slaughter House Case, 16 Wal- 275; Bards v, Hawarden, 178 U. S. 
lace, 79. 534; Bryan v. Bernheimer, 181 U. S. 
2 Carroll v. Carroll, 16 Howard, 197. 


i 
it 
4 
XUM 


BOOK REVIEWS. 


BOOK REVIEWS. 


4 TREATISE ON INTERNATIONAL LAw.—By WILLIAM EDWARD HALL. Fifth Edition. 
Edited by J. B. ATLAY. (Clarendon Press, Oxford, and London; Henry Frowde, and 
Stevens & Sons, 1904.) 

The fifth edition of Hall’s treatise on international law now appears under 
she competent editorship of Mr. J. B. Atlay, who finally prepared the fourth 
edition for publication after Mr. Hall’s lamented death in 1894. In examining 
anew edition of a standard work it is natural to turn first tothe new matter 
and see what the editor has had occasion to add. Since the last edition the 
war between Japan and China, the Venezuela boundary dispute, the Hague 
conference, the Spanish-American War, and the British-South-African War 
have taken place and have given rise to new questions, which are fully and 
ably discussed by the editor. Unfortunately, this edition was published just 
too early to discuss any of the cases arising out of the war between Japan and 
Russia; but the principles which have been invoked during that war are all 
discussed with more or less fullness in the book. The work of the editor 
appears to be careful and accurate, and the book in its present form fully sus- 
tains the high standard of earlier editions. 

As to Mr. Hall’s work, it is deserving of very high praise, and fully merits 
the success it has won. It is without a question the best English work on the 
subject for use at this time; and while it has neyer obtained the authority 
which has been given to Wheaton’s work, the opinions of the author are 
always worth consideration, and have in many cases been adopted. But while 
on the whole the work must be given high praise, it has one or two defects that 
nave not been removed in this edition; indeed, they appear to be fundamental. 

In the first place, while Mr. Hall argues convincingly that international law 
is in the true sense Jaw, he deals with his subject not as a lawyer, but rather 
as an historian. His authorities are, in general, the authorities of historians; 
historical collections, treaties, and State papers of all sorts are his principal 
sources. Cases are occasionally cited, but it is characteristic that the references 
to them are not in the form used by lawyers. In this respect Hall’s book 
does not differ from most works on international law, but it is greatly to be 
hoped that before long some competent lawyer will write a treatise on the sub_ 
ject, based, principally, upon cases actually decided in the courts of all civ- 
ilized countries. Until such a work is published and is accepted by the 
profession, it is perhaps unjust to complain of Mr. Hall’s treatise, because it 
is written on a different principle. 

The other defect of Mr. Hall’s book results from an amiable weakness of 
aisown mind. Like auy other man of strong opinions, he had an intense bias 
in favor of his own country. One reads with kindly amusement some of the 
passages in this book, in which he criticises other nations for practices which 
he justifies in the case of England. Indeed, he naively confesses his purpose 
of giving his own country a preference on any disputed question. In a note 
on page 821, he states his habit ‘‘ of never repeating any assertion to the dis- 
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advantage of England, made by a foreign writer, without myself examining 
upon what evidence it rests;’? from which, we may infer that in the case of 
other nations he would (as he well might) accept the authority of a respectable 
witness, without full examination. This kindly prejudice does not detract 
from the value of Mr. Hall’s work, for it is so obvious that it will be discounted 
by every intelligent and discriminating student. A rather interesting example 
of the trouble to which this has led Mr. Hall is found in his comments on the 
American doctrine of continuous voyage as laid down by the Supreme Court 
during our Civil War. ‘The American decisions,’’ he says, on page 670, 
“have been universally reprobated outside the United States, and would 
probably now find no defenders in their own country.’’ We are told in the 
note, however, that the position of the United States was accepted by the 
British government during the South-African war, and, now being the accepted 
English doctrine, this receives the indorsement of his editor. The destruction 
of public buildings in Washington in 1814, while rightly stated by him on page 
535 to have been “ wholly unnecessary and discreditable,”’ is, nevertheless, in 
a note said to be not unreasonably defensible as an act of reprisals. 

The most interesting part of the book at the present time is, of course, that 
which is concerned with the laws of war and of neutrality. As to the com- 
mencement of war without a formal declaration, of which so much complaint 
was made by Russia, Mr. Hall states the accepted doctrine, that a declaration 
is not necessary, with greatexplicitness. ‘‘ Any sort of previous declaration,” 
he says on page 377, ‘is an empty formality, unless an enemy must be given 
time and opportunity to put himself in a state of defense, and it is needless 
to say that no one asserts such quixotism to be obligatory.’? On the necessity 
of an adjudication before the destruction, under any circumstances, of a neu- | 
tral vessel, he is equally clear. ‘If it cannot be brought in for adjudication, it 
can and ought to be released.’’! 

Perhaps the most interesting extension of the law of neutrals during the 
present war, has been the action of neutrals upon the arrival in port of a war 
vessel. The rule that a war vessel of one of the belligerents could be coaled 
only in order to proceed to the nearest home port, has long been established; 
and the English and American doctrine that a belligerent war vessel may remain 
in port only twenty-four hours, unless repairs are necessary, has, perhaps, been 
generally accepted. We see, however, by an examination of Mr. Hall’s treat- 
ment of the subject, that “‘ interning ’’ of a war vessel has hitherto been un- 
known. It has already been established that if a belligerent army takes refuge 
in neutral territory, it will be disarmed and retained withia the neutral boun- 
daries, and will be protected against hostile armies; but this doctrine has not 
previously been applied to a war vessel seeking refuge in a neutral port. The — 
application of the doctrine to the case of Russian ships of war which sought 
refuge in Chinese and American ports is natural and praiseworthy; but it is, 
nevertheless, a new extension of international law. 


JosEPH H. BEALE, JR. 
CAMBRIDGE, Mass. 
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(1) CASES ON RESTRAINT OF INFRINGEMENT OF INCORPOREAL RIGHTS. —A collection of 
Cases with Notes. By WM. DRAPER LEWIS, Ph. D., Dean of the Law Department of 
the University of Pennsylvania. Philadelphia: International Printing Co. 1904. 8vo. 
pp. XV-405. 

(2) CASES ILLUSTRATING THE PRINCIPLES OF THE Law OF TorTS.— By FRANCIS R. Y. 
RADCLIFFE, one of His Majesty’s Counsel, Recorder of Portsmouth, formerly Fellow of 
All Souls College, Oxford, and J. C. MILES, of the Inner Temple, Barrister-at-Law, 
Fellow and Tutor of Merton College, Oxford. Oxford, at the Clarendon Press. 1904, 
London, New York and Toronto: Henry Frowde. 8vo. Pp. XII-628. 

The recent and almost simultaneous publication of these two books, — one in 
the United States and the other in England, — emphasizes the fact that the 
‘¢ dominant note,’’ as President Roosevelt calls it, in the life of to-day is that of 
industrialism, and particularly that phase of industrialism which concerns cap- 
ital and labor and their relations to each other. 

The ‘‘case system’’ is adopted by both authors. The leading cases are 
published in full, and are supplemented by foot notes containing short state- 
ments of other cases. Mr. Lewis has paid chief attention to American law, 
but has not neglected the English decisions, while Messrs. Radcliffe and Miles 
deal almost exclusively with English law. Mr. Lewis explains his method 
thus in the Preface: ‘“‘Under any topic the earliest case, or the earliest case 
having avy real effect in the development of the law, is printed first. The 
notes to this case contain examples of cases in which the principle enunciated 
in the first case has been applied. Whenever the facts of the cases in the notes 
differ in any degree from the facts of the case printed in full, or the leading 
case, the facts of the case cited are stated, so that the student may study the 
application of the principle. The earliest case which really modifies the 
principle of the first case, or which deals with a different phase of the topic 
under discussion, is printed as the second case, the notes to this case being 
treated in the same way as the notes to the first case. The next modification 
or development of the law is treated in the third case, and so on. Whenever 
there exists a conflict in the present law on a matter of importance, while the 
first case discussing the subject appears in its proper chronological place, the 
latest judicial contribution to the argument is printed at the end of the topic.’’ 

The English book covers the main branches of the law of torts, both at law 
aud in equity, while the American book is primarily designed to discuss ques- 
tions pertaining to the jurisdiction of courts of equity. 

Perhaps the most valuable part of Mr. Lewis’ work is Chapter IV, pages 201 
to 298, which contains the cases on the subjects of unfair trade competition, 
strikes, boycotts and injunctions in labor and capital controversies, among 
which may be mentioned United States v. Kane,! Worthington v. Waring,* 
Arthur v. Oakes,’ and Erdman v. Mitchell. The footnotes to-these cases cite 
a large number of decisions, which throw additional light upon some difficult 


questions. ConraD RENO. 
SPRINGFIELD, Mass. 


INGERSOLL ON PUBLIC CORPORATION — HANDBOOK OF THE Law OF PUBLIC CORPORA- 
TIONS. — By HENRY H. INGERSOLL, LL.D., Dean of the University of Tennessee School 
vt Law. West Publishing Co. 1904. Octavo. Pp. XVII-738. 

Dr. Ingersoll’s book is the twenty-ninth in the Hornbook Series of text- 
books. While designed specially for the use of students, the work will appeal 
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to practitioners by its clear style and logical arrangement, its concise statement 
of legal principles, and its full citation of recent and important cases. 

The book is divided into three parts. Part I. relates to Quasi-Corporations, 
such as counties, towns, school districts, boards and commissions, and covers 
109 pages. The New England town receives appreciative treatment in Section 
29, and is described as ‘‘ the germ of political and social organization.”’ 

Part IL. discusses the powers, duties, rights and obligations of Municipal 
Corporations, and covers pages 110 to 520. 

Part III. pertains to Quasi-Public Corporations, such as railroads, telegraphs 
telephones, water and gas and electrical light companies. 
~ In the important matter of regulating rates and charges, the learned author, 
seems to favor some form of public control. Thus, he says in Section 187: 
‘© Power and privilege imply duty and service. Duty and service require com- 
pulsion and supervision. Noblesse oblige applies in law asin morals; ‘ for unte 
whomsoever much is given, of him much shall be required.’ Power and duty 
are correlative. When, therefore, the State creates a corporation, and endows 
it with powers, franchises, and privileges, it expects a return for the favors 
thus granted; and the return should bein proportion tothe favor. Ifthe favor 
is forgotten or ignored, and just return refused, the State should have power 
to compel performance of its just requirements.”’ 


ConraD RENO. 
SPRINGFIELD, Mass. 


A TREATISE ON THE LAW OF WILLS. —Iacluding also Gifts Causa Mortis and a Summary 
of the Law of Descent, Distribution and Administration. By JOHN R. ROOD. Chicago, 
Callahan & Company. 1904. 

This book does not pretend to be a comprehensive but a substantial treatise 
on the law of wills and successions. The introduction briefly refers to philo- 
sophical and historical matters and the next division treats of-gifts causa. 
This subject is discussed with clearness and thus the way is prepared for Wills, 
Descent and Distribution and the Administration of Estates. The first impres- 
sion is that only a bold man would dare to handle in 553 pages a subject which 
20,000 pages can hardly exhaust. A closer scrutiny results in commendation 
of a scheme to state principles with exactness and without the citation of 
numerous decisions. Indeed the author says in the preface that ‘‘ while en- 
deavoring to discuss the whole law of willsand give ample authorities on every 
question discussed, no attempt has been made to cite all the myriads of deci- 
sions on the subject.’’ Practical considerations are constantly kept in view and 
toan attorney charged with the making of wills the book will prove a service- 
able companion. The suggestion is offered to the author that he spread 
through another edition forms of the general kind that are used in nearly all 
jurisdictions and are not likely to be modified by statutes. 


BENDER’S NATIONAL LAWYERS DIARY 1905, — Published annually. Second year. Albany, 
N.Y. MATTHEW BENDER. 1904. Price, $2.00. 


The diary proper is well arranged with two days to each page. There are 
160 pages of printed matter preceding the Dlary, containing a list of the 
officers of the United States Government including the executive departments,. 
the judges and clerks of the Supreme Court, of the Circuit Courts of Appeals, 
Circuit and District Courts, the Court of Claims, and of the United States 
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district attorneys and marshals; the assignment of terms of the Courts of 
Appeals, Circuit Courts aad District Courts; the Constitution of the United 
States with an index; the Rules of the Supreme Court and all the other 
United States courts; tables for ascertaining present values, tables showing 
the expectancy of life; the naturalization laws, the interest laws, passport 
regulations, and a legal directory. 

The book is well bound in cloth. 


Law IN DAILY LIFE. —A collection of legal questions connected with the ordinary events 
of every-day life. From the German of Rud. Von Jhering, with notes and additions by 
Henry Goopy, D. C. L. Regius professor of civil law in the university of Oxford. 
Oxford at the Clarendon Press. London, Edinburgh and New York: Henry Frowde. 
Now ready. Crown 8vo, cloth, pp. xii-62. Price 3s. 6d. net ($1.10.) 


The translator in his preface says: ‘‘ Several reasons concurred in inducing 
me to undertake this translation. In the first place, it seemed to me desirable _ 
that as far as possible the fertile legal ideas of this eminent jurist * * * 
should be made easily accessible to English readers. * * * Secondly, the 
practical utility of the present work commended itself to me. It will be 
found useful for the teaching and study of law as well as for examination pur- 
poses. * * * An experience of nearly twenty years as a law examiner has 
taught me that for testing the knowledge of candidates for degrees, scholar- 
ships, etc., there is nothing so satisfactory as setting concrete questions to be 
answered. For such questions the services of the ‘coach’ or the crammer 
are of little, ifany, use. In the present work, moreover, as will readily be 
seen, the questions are of the most practical and interesting character that 
ean well be conceived. * * * Jhering’s questions require the student to 
reflect and apply accurately the knowledge he bas acquired.”’ 

Finally, to the practiciug English lawyer and even to the ordinary layman 
the book may be of interest, as showing to what delicate legal problems the 
simplest facts of every-day life may give rise. 

Twelve editions of the present work have already been published in Ger- 
many, and it has been translated into Italian, modern Greek and other 
languages. 

The questions relate to the following matters, and the number of questions 
upon each is stated: I, Railway Traveling, €8 questions; II, At an Inn, 84 
questions; III, In Hired Apartments, 61 questions; [V, Household Affairs, 83 
questions; V, At a Tailor’s, 20 questions; VI, At a Bookseller’s, 41 questions; 
VII, At an Auction, 13 questions; VIII, Relating to Newspapers, 21 questions ; 
IX, House Building, 26 questions; X, Dealings with Neighbors, 32 questions; 
XI, In the Street, 34 questions; XII, In Need of Money, 20 questions; XIII, 
Social Life, 37 questions; XIV, At the Theater, 27 questions; XV, Among 
Musicians, 27 questions; XV1, At a Railway Restaurant, 22 questions; XVII, 
Public Placards, 7 questions; XVIII, At Sea, 24 questions; XIX, Legal Rela- 
tions with the Post Office, 37 questions; XX, In a Foreign Country, 12 ques- 
tions; XXI, All kinds of Questions, 35 questions, 


AN OUTLINE OF MUNICIPAL GOVERNMENT IN THE CITY OF NEW YORK.— By GEORGE 


ARTHUR INGALLS, B. A., Counsellor at Law. Albany, N. Y.: Matthew Bender. 1904. 
Price, twenty-five cents. 


This book presents, without confusing detail, a complete picture of that 
government. With this purpose in view, the book summarizes the constitu- 
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tional provisions which deal with county government in cities, elections in 
cities, classes of cities and special city laws. It sets forth the organization, 
geveral powers and compensation of the legislative, executive, and judicial de- 
partments of the city governments of the four counties included in the city, 


the Statutes and Judicial Decisions of all Jurisdictions of the United States. By Joun 
HENRY WIGMORE, Professor of the Law of Evidence in the Law School of North- 
western University. In Four Volumes. VolumeI. Boston: Little, Brown, and Company, 
1904, 


/ A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT COMMON LAW. — Including 


No great topic of the law has ever received such a masterly and exhaustive 
treatment as Professor Wigmore has given to the Law of Evidence. This 
author has a very unusual combination of mental powers; the faculty of 
logical arrangement and statement; the ability to write with clearness and 

, precision; and a genius for details. All this is exemplified in the work before 
us. The plan of the work as a whole is determined by the principles from 
which the rules of evidence are deduced, thus making Clear the reasons for the 
rules. In the notes the decisions are arranged by Stutes in alphabetical order 
aud also chronologically, the date of the decision being stated before the 
name of the case, the earliest decision first, making it easy for the practitioner 
to find the latest or any other decision he may be looking for. Each citation 
is followed by a brief statement of the special features of the decision which 
distinguished it from other decisions on the same point. When it is consid- _ 
ered that this has been ‘done for almost all of the forty thousand cases 
cited, and that the author has done all the work himself, it is not surprising 
that he has been engaged upoa this treatise some fourteen years. This great 
work on evidence is the life work of the author, every word of the text 
and every word of the notes having been written by himself after his own 
individual research. 

An author knows better than any one the purpose and plan of his work and 
we therefore quote the first part of his interesting preface: — 

‘In the Ninth Book of the Analects of the Confucian Sage this saying is 
recorded: ‘The Master said: ‘There are some persons with whom we may 
pursue our studies in common, yet we shall find them unable to progress to 
general priaciples. Or, if they attain to principles, we shall find them unable 
to accept a common understanding of them. Or, if they reach this common 
understanding, we find them unable to use the principles with us in their appli- 
cations.’ This saying comes true, often enough, for our profession of the law. 
Certainly it is verified in the law of Evidence. There was a stage in the his- 
tory of its thought (and not so long ago) when it was seldom perceived to 
involve a system of general principles. When this perception came, in time, 
hardly any two writers were found to agree on the analysis and grouping of 
the system; and, sometimes not even on the statement of the same principle. 
And to-day, as always, the chief practical difficulty in the law of Evidence lies 
in the application of it, —in distinguishing the bearings of different principles 
upon the same evidential fact. 

‘‘ The particular aspiration of this Treatise is, first, to expound the Anglo- 
American law of Evidence as a system of reasoned principles and rules; sec- 
ondly, to deal with the apparently warring mass of judicial precedents as the 
consistent product of these principles and rales; and thirdly, to furnish all the 
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materials for ascertaining the present state of the law in the half a hundred 
independent American jurisdictions. 

“The first of the aims ought not to be the most difficult, possessing as we do 
in our Reports a thesaurus of judicial expositions, profuse and lucid, of the 
reasons and policies of our rules of Evidence. And yet it is to the law of 
Evidence least of all that the profession has been used to look for reasons. 
Rather (in common opinion) does that !aw, like Falstaff, yield no man a reason 
upon compulsion, — though they be indeed plenty 2s blackberries. Perhaps, 
to be sure, this is merely a part of the general tendency, induced amid the 
hurry and pressure of the practitioner’s calling, to rest upon a rule of thumb 
or the latest and nearest case. ‘The gentlemen of the bar,’ declared John 
Horne Tooke, with the hostile sarcasm of a layman, conducting his own cele- 
brated defense against eminent counsel, ‘ are very wise indeed in all the appli- 
cations of the law — because from thence arise all their fees; but in regard to 
the cause of the law, they very rarely consider it, — for no gain can arise to 
them from so doing.’ And yet the rules of Evidence, over and above others, 
have come to bear, even within the profession iteelf, the stigma of technical 
arbitrariness and obstructive unreason. ‘ My Evidence Bill,’ said a gentleman 
of legal attainments to Sir James Stephen, ‘would be a very sharp one; it 
would consist of one rule, to this effect: ‘ All rules of evidence are hereby 
abolished.’ 

‘¢ Nevertheless, when all is known and examined, the reproach is not merited. 
That distinguished legislator, Sir James Stephen himself (and the domination 
of his thought in our law of Evidence during the past generation has been 
rivaled only by that of Professor Thayer), was able, after a practical judicial 
experience second to no man’s, to devote his greatest work ‘‘to prove the 
proposition that the English rules of Evidence are not a mere collection of 
arbitrary subtleties which shackle, instead of guiding, natural sagacity.’ Nor 
can it be charged to the judges, or to their declared judgments, that they have 
failed to supply the materials for a right apprehension of the law’s reasoning.” 

This work or rather the first two volumes of it, came to hand too late to 
enable us to give it the examination which its great importance demands; and 
this brief notice does not preclude a further notice when the other volumes 
are received. 


THE MONROE DOCTRINE.—T. B. EDGINGTON. Boston, Mass.: Little, Brown & Co. 1904. 

Pp. VIII-344. 

In view of the events of recent years, any book dealing with the Monroe doc- 
trine will, of course, be eagerly read by all persons who sre interested in the 
foreign policy of the United States. Mr. Edgington’s book is larger and more 
pretentious than any other which has appeared up to this time, and his aim has 
been to cover even the most recent events in which any question of the appli- 
cation of the Monroe doctrine has been raised. Very properly he starts the 
book with a short history of the Holy Alliance and the relation of the Holy 
Alliance with the New World. He then points out that the Monroe doctrine, 
though not specifically announced until December 2, 1823, was merely a for- 
mal expression of a foreign policy which aad grown up from the very begin- 
ning of the republic. He further shows that it was due to the initiative of 
George Canning, the Foreign Secretary of Great Britain, that the enunciation of 
the doctrine was made at that particular time. 
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Short chapters are devoted to the Panama Congress in 1826, and to Great 
Britain’s action in connection with the territory now kuown as British Hon- 
duras and the Bay Islands. The Clayton-Bulwer treaty is taken up in its turn, 
Mr. Edgington devotes a good deal of space to proceedings of the Hague Tri- 
bunal, the Second International Conference of American States held in 1902, 


and to a discussion of thé principle announced by Calvo, that the public lawof . 


American nations does not admit of any intervention on the part of foreign 
nations. He also treats the Venezuelan boundary dispute and the more recent 
attack upon Venezuela by Germany, Great Britain and Italy. 

Mr. Edgington has apparently made a very exhaustive search of the records 
to find every case in which there has been any pretense of applying the Monroe 
doctrine. It is to be regretted, however, that he has not, in addition to setting 
forth facts, entered into a more extended discussion of principles and given us 
the benefit of the opinions which, in the course of his work, he must neces- 
sarily have formed. Itis particularly unsatisfactory that the question which 
has been most frequent in the public mind during the last few years, namely, 
what is to be the effect upon the Monroe doctrine of the action of the United 
States in taking territory in the Eastern Hemisphere, has hardly been discussed 
atall. The author points out, and quite properly it would seem, that, common 
opinion to the contrary notwithstanding, the United States did not, oppose the 
empire of Maximilian on the ground that there was a violation of the Monroe 
doctrine, nor did it advance the Monroe doctrine as a bar to the recent action 
of Great Britain, Germany and Italy against Venezuela. Hesays thatthe most 
notable instance of the application of the Monroe doctrine was by President 
Cleveland and Secretary of State Richard Olney in 1895 in connection with the 
Venezuelan boundary dispute. . 

Two very interesting suggestious appear in the book. In regard to coal- 
ing stations, Mr. Edginogton suggests that the United States would be relieved 
from embarrassment, and that all the nations of the world would be put ina 
better position if it would be agreed by all nations that any power could supply 
to both belligerents coal and supplies for vessels, thus doing away with the 
necessity of coaling stations at a distance, and also avoiding the question 
whether with strict adherence to the Monroe doctrine, the United States could 
hold stations in the Eastern Hemisphere. ‘The other question raised was this: 
Mr. Edgington asks what would happen if, as seems not altogether improba- 
ble, the German empire should in the next two or three generations absorb 
Denmark as it has already absorbed Schleswig-Holstein? Would the United 
States consent to Germany obtaining control of the Danish West Indies, and, 
in that way, extending the German empire into the Western Hemisphere? 
Mr. Edgington seems to believe that, following the policy mentioned by 
William H. Seward at the time of Maximilian’s Empire in Mexico, the United 
States would consent to German sovereignty if the people of the Danish West 
Indies, by their own vote, evince a desire to become a part of the German 
Empire. This, he also suggests, would be the result of, in the course of time, 
that part of Brazil which is now being heavily colonized by Germans, should 
by the vote of the people, desire to become a part of the German Fatherland. 

The author’s sentences are very clear. The connection between sentence 
and sentence is not always so clear; in fact some criticism must be made of 
the arrangement of the book asa whole. A strict chronological order is not 
followed, nor is there any apparent plan for taking up the various subjects 


XUM 


XUM 


‘ 

} 


ese 


BOOK REVIEWS. 159 


discussed. One other criticism must the made. In different places in the 
book, the same sentence or paragraph sometimes appears, nor can it be 
said in these cases that the reappearance of the sentence or paragraph is 
needed for the purposes of judicious repetition. For example, the first two 
pages of Chapter 13 on “‘ Isulation ”’ and the first two pages of Chapter 23 on 
“ Monro and Calvo Combined’’ would seem to be almost identical. In Chap- 
ter 29 on ‘‘Germany, Great Britain, Italy and Venezuela”’ the author refers 
in several separate places to the unfriendly attitude of the German press 
toward the United States in recent years. It wouid seem that this subject 
might have been condensed by a single discussion. The book contains a 
full text of the Hague treaty and also of the protocol adopted by the Second 
International Conference of Amercan States. There is a singularly good 
index. 


Sanrorp H. E. Freunp. 
Boston, Mass. 


OUTLINES OF THE LAW OF BAILMENTS AND CARRIERS. — By EDWIN C. GODDARD, Pro- 
fessor of Law in the University of Michigan. Selected Cases on the Law of Bailments 
and Carriers, including the quast-bailment relations of Carriers of Passengers and 
Telegraph andj Telephone Companies as Carriers. By EDWIN C. GODDARD, Professor 
of Law in the University of Michigan. 

The text-book and the case book on the law of bailments and carriers by 
Professor Goddard of Michigan are companion volumes. They may be used, 
one in connection with the other, or they may be used separately. The 
arrangement and division of the subject is the same in each. ‘The chapters 
correspond throughout. 

In his preface to the text-book, Professor Goddard writes: ‘* The aim of the 
outlines is to set forth in concise and orderly form, the foundation principles 
of this branch of the law.’’ In this aim the learned author has succeeded. 
The work is logically arranged; it is clear; it is concise. The conciseness of 
the work necessarily places some limitations upon it. To discuss fully the law 
of carriers or of bailments in something less than two hundred pages would be 
a difficult task. To discuss both, and in addition to write of the law governing 
telegraph and telephone companies in their relations as quasi-bailees increases 
the difficulty. Asa result, the book is nothing more than the barest outline of 
the law. It is, however, an able, clear and satisfactory outline. Professor 
Goddard has been able merely to state the broad general principles of the law. 
He has not been able to make many applications, and he has not discussed in 
his. text any of the cases cited in his footnotes, and only at rare intervals and 
then in the briefest possible manner has he quoted any of the language of the 
courts, 

One peculiar feature should be noted. The whole book is divided into sec- 
tions numbered consecutively from the beginning to the end of the book. 
The citations of cases in footnotes are throughout the whole sections and not 
to single statements. There is one advantage in this method; there is also 


- One Serious drawback. The advantage is that in reading the text the eye is 


not troubled every line or two by the occurrence of a number in small type 
referring to a foot note. The disadvantage is that in a foot note, say of ten 
cases, One may, when agreeing with all the statements but one in a section, be 
compelled to look up all the cases to find the one case to support the questioned 
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Statement. This arrangement in addition to the elementary character of the 
book wil! prevent it from being of much use to the practicing lawyer. In con- 
nection with the foot notes one other thing should be mentioned. The cases 
are not cited alphabetically by States, nor according to any apparently fixed 
scheme. This necessitates going through an entire foot note to make sure 
that one has got all the cases in a single jurisdiction. 

The book should be of value to the law student, especially to one who has 
studied the subject by the case method and desires to read a short summary of 
the law to crystallize his ideas. It should aid greatly in bar examination 
review. 

The case book is of course somewhat larger than the text-book. As the 
field, bailments and carriers, is a large one, Professor Goddard has been 
able to print within the scope of one moderate sized volume, only the leading _ 
cases on the various topics treated. He has gone beyond Judge McClain in 
adding telegraph and telephone cases. Of course telegraph and telephone 
compsnies are not carriers, neither strictly are they bailees; but their rights 
and liabilities are analogous to those of bailees. In including these cases, 
Professor Goddard has merely kept pace with recent development. He has not, 
however, gone quite so far as Professors Beale and Wyman, who have named 
their book of kindred cases, ‘* Cases on Public Service Corporations,’’ and have 
included in addition to the old carrier cases, and the telegraph and telephone 
cases, cases of gas, electric light, water and other companies who follow a 
public calling. The development of the law it would seem lies along those 
lines. 


SANFORD H. E. FREUND. 
Boston, Mass. 
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